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- -—— Se 


ANDREW W. KILLIAN ts- ANDREW FULBRIGHT and others, 


An objection to the jurisdiction of the court ina penal action, becaure pecembor 
the action was not broughtin the county where the offence wascom- 1842, 


mitted, must be brought forward by plea in abatement, and cannot be 


taken on the general issue. : 
The case of Green v. Mangunz, 3 Murph. 39, cited and approved. 


This was ar action on the case, brought in Macon Supe- 
rior Court of Law, and tried at the Fall Term, 1842, of the 
Superior Court of Cherokee county, before his Honor Judge ~ 
Pearson. The action was brought under the Statute in 
relation to the removal of debtors, Rev. Stat. c. 50, s. 9, and 
the plaintiff declared that the defendant, with an intent to_ 
hinder, delay or defraud his creditors, aided and assisted in 
removing one who wasa debtor of the 
plaintiff out of the county of Lincoln. The defendant 
pleaded the general issue. The court, on the trial, intimat- 
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eee an opinion that the Statute, upon which the action was 
__.__ brought, was a penal Statute; that the action was therefore 
Killian Jocal, and could only be sustained in Lincoln county. The 
Fulbright. following facts were then agrecd upon by the Counsel: At 
the time of the removal, the plaintiff, the defendants and the 
debtor, all resided in Lincoln county, and the defendants still 
reside there. ‘The plaintiff, after the cause of action arose, 
removed to Macon county, and there commenced this action. 
He afterwards removed to Cherokee county, and the case 
was regularly transferred to the latter county, under the pro- 
visions of the Act of Assembly. The plaintiff, upon the 
intimation of the opinion of the court, submitted to a non- 

suit, and appealed to the Supreme Court. 


Clingman and Francis for the plaintiff. 
Woodfin for the defendant. 


Gaston, J. Admitting that the action in this case is to 
be regarded as a penal action, the nonsuit was, nevertheless, 
improperly ordered. It was decided in the case of Green 


v Mangum, 3 Murph. 39, that the objection taken to the 
jurisdiction of the court, because the action was not brought 
in the county where the offence was committed, must be 
brought forward by plea in abatement, and could not be ta- 
ken on the general issue. 

The judgment of nonsuit must be reversed with costs, 
and a venire de novo awarded. 


Per Curiam. Judgment reversed. 





OF NORTH CAROLINA. 


JOSEPH ELLER vs. WILLIAM B. ROBERTS. 


Where a witness alleges that he was unable to attend court, this inabili- 
ty must be decided by reference to the modes of travelling, which are 
in use in the community. 

If modes of conveyance to the court, which are not impracticable, exist, 
and nothing is shewn, on the part of the person summoned, that these 
were not within Azs power, his non attendance cannot be attributed to 
inability. 

° 


This was an appeal from the Superior Court of Law of 
Buncombe county, at Fall Term, 1842, his Honor Judge 
Pearson presiding. A sci. fa. was issued against the de- 
fendant, to shew cause why the fine imposed upon him nisi 
for not attending as a witness at the April Term, 1839, of 
Buncombe Superior Court of Law, should not be made ab- 
solute. ‘The defendant relied upon his plea, that he was un- 
able to attend court, in consequence of an injury upon his 
knee. One witness swore that, on the Thursday before April 
Term, 1839, of Buncombe Superior Court, the defendant 
cut his knee badly with a wood-are—thut on Sunday, the 
defendant started to court, and came back on Tuesday—that 
the defendant’s knee was swelled very badly—that he was 
not able to get about to work for some time—that witness 
thought it might have injured the defendant to ride, for it 
was aboul two weeks before he was able to get about to 
work. Another witness, a son of the defendant, deposed 
that the defendant staid at his house on Sunday night, on 
his way to court—that his knee was cut and swelled bedly. 
On his cross-examination, he said his father came on horse- 
back, and went off on horseback—that he had no crutch or 
stick, and got on and off his horse without any assistance— 
that the defendant lived about forty miles from the coart- 
house, and the witness abont ten miles, Another witness 
swore, that, on Monday evening of the court, he met the de- 


December 
1842. 
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December fendant about three miles from the court-house—that he said 


Eller 


he was going home—that he had been to court to file a pe- 
tition fora divorce, and had expected Eller (the present 


Roberts. Plaintiff) to become his security, but Eller had refused—that 


the defendant told the witness he had cut his knee with a 
broad-axe the week before, but did not shew the wound, or 
complain more about it. The case in which the defendant 
was a witness, was tried on Wednesday of the second week 
of the court. 

The Court charged, that, to make out the defence, it was 
necessary for the Jury to be satisfied, that the defendant was 
unable to come to Court, either to walk, ride on horseback, 
or in a carriage or wagon, without pain or great inconveni- 
ence, or danger of making the wound worse by the exertion— 
that when a witness was too poor to pay his expenses, or 
was in a condition making a carriage or wagon necessary, 
and notified the party, at whose instance he had been sum- 
moned, and the party neglected to furnish the money, or the 
necessary conveyance, it would be a good excuse for not 


coming; but, in this case, the simple question was, whether 
the wound on the defendant’s knee was so bad, that he was 
unable to come, either on horseback or in a carriage or wag- 
on, without pain and danger of making the wound worse— 
that, if so, it was unreasonable for the plaintiff to expect him 
to come—if not, then he had no good excuse for failng to 


come. 

The jury found in favor of the plaintiff, and a motion for 
a new trial on the ground of‘error in the Judge’s charge hav- 
ing been made and refuse, and judgment having been ren- 
dered for the plaintiff, in pursuance of the verdict, the de- 
ferndant appealed to the Supreme Court. 


Francis aud Woodfin, for the plaintiff. 
No counsel for the defendant. 


Gaston, J. We see no error in the instructions com- 
plained of. They are quite as favorable as the defendant 
had aright to ask. He alleged, as a justification for his 
disobedience to the subpeena, inability’ to attend Court. This 
inability must be passed upon, and decided by reference to 
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the modes of travelling, which are in use in the communi- December 
ty. If one mode of conveyance be impracticable, but others — 
exist which are not impracticable, and nothing is shewn on 
the part of the person summoned to establish that these were 
not within his power, his non attendance cannot be attributed 
to inability. Upon the evidence stated, admitting it to be 
true, it was scarcely possibly for any Jury to find the defend- 
ant’s plea in his favor, and he could ask for no instruction, 
which would have warranted such a verdict. 
The Judgment must be affirmed with costs. 


Per Curiam. Judgment affirmed. 


BARBE CARROLL ws. WILLIAM K. McGEE. 


Where an appeal is taken from the judgment of a jastice of the peace, 
and is reversed in the County Court, but on appeal to the Superior 
Court is there affirmed, the surety for the appeal from the justice is 
still bound. 

A surety for an appeal from a justice, can only be bound, according to 
an act of Assembly, when he subscribes his name Aimee/f, a subscrip- 
tion by another, in his presence, and at his request, is not sufficient— 
but when he holds the pen, and another guides it, to sign his name, 
this is a signature by himself. \ 

Judicial proceedings before a justice of the peace, are conclusive in their 
effects—but they do not prove themselves, like records—parol evidence 
may be introduced to prove that they are void. 

A surety who signs an appeal from the judgment of a justice will be 
bound, although the appeal is taken after the time allowed by the act 
of Assembly for taking an appeal, provided the opposite party consents 
that the appeal may be then taken. 

The cases of Hamilion v Wright, 4 Hawks, 283; and Wardens of the 
Poor v Cope, 2 Ired. 44; and Dulby v Jones, 2 Dev. 109, cited and ap- 
proved. 
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December An appeal from the Superior Court of Law, of Cherokee 
‘842. County, at Spring Term 1842, his Honor Judge Battey 
Carroll presiding. ‘The action commenced before a Justice of the 


Peace, and, on a judgment being rendered against the de- 
fendant, he appealed to the County Court. ‘Ihe plaintiff was 
there nonsnited, and appealed to the Superior Court, in which 
latter Court, a verdict and judgment were rendered for the 
plaintiff. A motion was then made by the plaintiff's attor- 
ney, for judgment against the surety, for the appeal from 
the justice of the peace. On this motion, it was proved by 
the justice, who granted the appeal, that the appeal was pray- 
ed at thetime of trial, but the defendant, being uriprepared 
with surety, did not then give it. ‘The ten days, allowed by 
the Act of Assembly for an appeal, had elapsed before he 
saw the surety. The plaintiff and defendant both being pre- 
sent, it was agreed that the appeal might go up. The sure- 
ty then directed the justice to put his name as suiety for him, 
and held the top of the pen while it was done. It was then 
attested by the justice of the peace, in the presence of the 
surety and of the parties. Upon this state of facts, the 
Judge refused to give a judgment againt the surety, and the 
plaintiff appealed to the Supreme Court. 


Vv 
McGee. 


Clingman, for the plaintiff, objected that parol evidence 
should not have been received to shew when the appeal was 
granted, this proceeding being in the nature of a record. 
Bain v Hunt, 3 Hawks, 572. 

As to the liability of a surety on an appeal from a magis- 
trate, he cited, Dolby v Jones, 2 Dev. 109. He contended 
that the taking of the appeal within ten days, was not requi- 
site to give the court jurisdiction, and enable it to pronounce 
judgment. Rev. Stat. c. 62, s. 25—that the appeal cannot 
be dismissed for irregularity after a verdict—Smith v Neale, 
2 Hawks, 14—and that the surety has no control over the 
appeal. McGimpsie v Vail, 1 Mur. 408. 


Francis, for defendant—contra. 


Gaston, J. Three objections appear to have been made 
by the defendant, to the prayer of the plaintiff for a judg- 
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ment against him. He insisted, first, that, as his principal December 
succeeded in the County Court in reversing the judginent ___. - 
rendered by the magistrate, the defendants liability as surety arroll 
for the appeal, was at an end; secondly, that he did pot Meter. 
“ subscribe” the engagement to be surety for the appeal, as 
required by the act of 1794, (Rev. St. c. 62, s. 23 ;) and third- 
ly, that the engagement having been taken bythe magistrate 
after the expiration of the ten days, allowed by that act for 
granting an appeal, it was taken coram non judice, and was 
therefore null. 

The first objection was clearly untenable. ‘The case of 
Dolby v Jones, 2 Dev. 109, is decisive, that the surety for an 
appeal from the judgment of a magistrate, is surety to the 
action, and is bound to satisfy the judgment, which may be 
finally rendered therein against the appellant. 

In answer to the second and third objections, it has been 
here urged that they ought not to have been entertained, for 
that the certified proceedings of the magistrate are in the na- 
ture of a record, and that evidence cannot be received to 
contradict them. We are not sitisfied with this answer.— 
The extrinsic evidence was not offered to impeach the force 
of the acknowledgment, made by the defendant as surety 
for the appeal, but to shew that such acknow!edgment was 
not made with the formalities required by law, or was made 
before one who had not jurisdiction to take it, and therefore 
was not in truth what it purported to be. The judicial pro- 
ceedings before magistrates, do certainly resemble records in 
the conclusiveness of their effect, but they differ from records 
in this, that they do not conclusively prove themselves.— 
Thus it may be shewn, that a judgment which purports to 
have been rendered in acounty, where a magistrate has ju- 
risdiction, was in fact rendered out of his county. Hamil- 
tonv Wright & Parish, 4 Hawks, 283. 

But while we hold the evidence to have been admissable, 
we agree with the counsel for the plaintiff, that the matters 
thereby shewn, constituted no defence against the plaintiff’s 
prayer. The act of 1794 does indeed require, that the sure- 
ty for the appeal shall himself subscribe the acknowledgment 
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December before the magistrate, and this requisition would not, in our 

-— Opinion, have been complied with, if the witness’ name had 

Carroll been subscribed by another in his presence, or by his direc- 

MeGee. tion. But in this case, the subscription was made by him- 
self. He actually held the pen while the signature was 
written, and it was not the less his subscription, because he 
had the aid of the magistrate in making it, It is true also, 
that the act of 1794, limits the time, within which a defend- 
ant may demand an appeal from the judgment of a magis- 
trate, to ten days after the judgment shall have been render- 
ed, but we cannot doubt that, with the consent of the par- 
ties, the appeal may be taken after the expiration of the lim- 
ited time. No consent can give jurisdiction where the law 
withholds it, but consent may enlarge the time, within which 
a legal privilege can be exercised. Wardens of the Poor 
v Cope, 2nd Iredell, 44. 

We are of opinion, that the judgment below is erroneous, 
and ought to be reversed, and that the plaintiff is entitled to 
have judgment, as prayed for against the defendant, and to 
recover the costs of this appeal. 





Per Curtam. Judgment accordingly. 
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THE STATE ws. BENJAMIN S. BRITTAIN. 


17 


When a Sheriff has arrested a defendant upon meene process, and taken December 


bail, he cannot afterwards arrest him, upon the ground that the bail is 
insufficient. 


An appeal from the Superior Court of Law of Macon 
County, at the Fall Term, 1842, his Honor Judge Pearson 
presiding. 

The defendant was indicted for an assault and battery on 
Eli McKee. Eli McKee proved that, as Sheriff of the coun- 
ty of Macon, he had two capias’s ad respondendum against 
the defendant, for about 600 dollars—that he informed Brit- 
tain of the fact, and asked him if he would give bail—that 
Brittain proposed to give one Bird and one Cruise—that the 
witness told hint they were not sufficient, and he must give 
good freehold sureties—that Brittain promised to do so, and 
took the bonds off for that purpose —that after some time the 
bonds were handed to the witness, and he, without looking 
at them, put them in his hat—that during the day he looked 
at the bonds, and, to his great surprize, found that they were 
only signed by Bird and Cruise—that he immediately went 
to Brittain and told him the sureties were not sufficient, and 
he must give others—that Brittain said he had once accepted 
the bonds, and had no right to arrest him again, or to require 
other sureties—that the witness insisted he must give good 
sureties, as he had promised to do, or he would arrest him— 
that Brittain refused, and the witness walked up to arrest 
him, when Brittain struck him, and threw him on the ground. 
The defendant introduced evidence tending to shew that 
McKee, although he objected to Bird and Cruise at first, was 
finally induced to think them sufficient, and had accepted 
the bonds ; and that it was not until sometime afterwards, 
that, finding they were not good, he went to Brittain and re- 
quired other sureties. 

2 


1842. 
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ow The defendant’s covinsel moved the Court to instruct the 
—-__ jury, that, if McKee had accepted the bonds, and discharg- 
State ed the defendant upon that bail, he had no right afterwards, 
Brittain, al'though the bonds turned out not to be sufficient, to arrest 
the defendant and require other bail, and that the defendant 
was justified in the assault and battery, as resisting an illegal 
arrest. ‘The Court refused so to instruct, but charged the 
jury, that, although a Sheriff accepts a bail bond, believing 
it to be good, yet, if he afterwards discovers it not to be good, 
he has a right to notify the defendant of the fact, and require 
other bail, and, if this is refused, to arrest him, and the de- 
fendant is not justified in resisting—that the Court was of 
opinion, that the provision in the act of Assembly, as to no- 
tice before the Sheriff is chargeable as special bail, being for 
the benefit of the Sheriff, he is not obliged to wait until he 
receives notice, but may proceed immediately, as soon as he 
ascertains the insufficiency of the bail, to arrest the defend- 

ant, in order to protect himself as special bail. 
The jury found the defendant guilty. A new trial having 
been moved for and refused, and judgment having been pro- 
nounced against the defendant, he appealed to the Supreme 


Court. 





Attorney General for the State. 
Francis for the defendant. 


Daniet, J. At the common law, if a Sheriff, who ar- 
rests on mesne process, (not on Ca. Sa.) lets the defendant 
go at large without taking bail, he may retake him at any 
time before the return of the writ, and he is not liable to an 
action for an escape. Atkerson v Watterson, 2 'T. R. 192. 
Fuller v Prest,7'T.R.105. Watson on Sheriffs 126.— 
1 Archb. Prac. 85. 

In this State, (by the Statute,) if the Sheriff do not take 
bail, when he arrests on mesne process, he, himself, is special 
bail ; and he may then, as dail, arrest at any time thereaf- 
ter. But if the Sheriff has once taken bail on an arrest on 
mesne process, in a civil action, we find nothing in the law 
books, which authorizes him to arrest the defendant a second 
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time on the same process, on the ground that the bail may Deventer 


have become insufficient. In this State, there is necessari- 
ly, by force of the Statutes, but a small space of time between 
the date of the bai! bond, (when the Sheriff may, and does 
exercise his judgment as to the sufficiency of the bail,) and 
the return Term of the writ ; at which Term only, can the 
plaintiff be at liberty to except to the bail bond. If the Sher- 
iff might again arrest at any time, and as often as he pleased, 
before the retura of the writ, then defendants in civil suits 
might be put to great inconvenience. The danger of loss, 
either to the Sheriff or to the plaintiff, can be but small, if 
the Sheriff is prohibited from making a second arrest, whilst 
the harrassments and inconveniences to defendants might be 
great, by permitting him to arrest a second time, on the same 
process, after bail had been once given. We think that the 
Judge erred in this part of his charge to the jury, and that 
there must be a new trial. 


Per Curiam. New trial awarded. 


State 


Vv 
Brittain. 
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STATE vs; MALCOLM SHAW. 


Decembet Where one is indicted for refusing to assist an officer in secaring a per- 


son whom he has arrested, it is not sufficient to state in the indictment 
that this was an arrest by Jawful authority; the authority to arrest 
must be set forth in the indictment. 


Appeal from the Superior Court of Law of Anson county, 
at Fall Term, 1842, his Honor Judge Dick presiding. ‘The 
defendant was tried at that term upon the following indict- 


ment. 


State of North Carolina, Superior Court of Law— 


Anson County. Fall Term, 1841. 


The jurors for the State, upon their oath, present that one 
William Bailey, being arrested by one William H. Gullidge, 
a deputy sheriff in and for said county of Anson, by lawful 
authority, on the 10th of April, 1841, the said William Bai- 
ley resisted the said officer; and the said William H. Gul- 
lidge, deputy sheriff as aforesaid, summoned Malcolm Shaw 
and Jacob Lockhart to assist in taking in custody the said 
William Bailey, which said summons of the said William 
H. Gullidge the said Malcolm Shaw and the said Jacob Lock- 
hart then and there utterly disregarded and refused to obey 
the same, in contemptof the law, to the evil example of all 
others in like case offending, and against the peace and dig- 
nity of the State. 

And the jurors aforesaid, upon their oath aforesaid, do 
further present that Elisha S. Hubbard, an acting justice of 
the peace in and for the county of Anson aforesaid, on the 
day and year aforesaid, at and in the county of Anson afore- 
said, being in the discharge of his official duty as a justice 
of the peace, then and there commanded one William H. 
Gullidge, a deputy sheriff in and for the county of Anson 
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aforesaid, to arrest one William Bailey for disorderly conduct, December 
then and there committed in the presence of the said magis-_ '*4* 
trate, and then and there comm:.nded the said Malcolm Shaw State 
and the said Jacob Lockhart to assist the said deputy sheriff Shaw. 
then and there in the said arrest, and that the said Malcolm 

Shaw and the said Jacob Lockhart, in contempt of the Jaw, 

and in utter disregard of the said command of the said Eli- 

sha S. Hubbard, justice of the peace as aforesaid, then and 

there utterly refused and neglected to obey the said command, 

to the evil example of all others in like cases offending, and 


against the peace and dignity of the State. 













On the trial, it appeared in evidence, that the said William 
Bailey was intoxicated, and swearing and making a loud 
noise, and threatening to beat some person, in one of the 
most populous streets in Wadesborough—that he was re- 
quested by a magistrate to desist and go home, which he re- 
fused to do, and continued swearing and makinga loud noise 
in the street; whereupon, the magistrate verbally ordered a 
deputy sheriff, then present, (W. H. Gullidge) to take said 
Bailey into custody, and carry him before a magistrate, and 
Bailey resisted the officer. The deputy sheriff then sum- 
moned the defendant and Lockhart, who were present, to as- 
sist him in arresting the said Bailey, and carrying him be- 
fore a magistrate, which they refused to do. 

The jury, under the charge of the court, found the de- 
fendant Shaw guilty, and judgment having been pronounced 
against him in pursuance of the verdict, he appealed to the 
Supreme Court. 




















Attorney General for the State. 
No counsel for the defendant. 









Danie, J. The defendant was indicted for a misde- 
meanor, The first count in the indictment charges, that one 
William Bailey was arrested by William H. Gullidge, a dep- 
uty Sheriff of the county of Anson, by lawful authority ; 
that Bailey resisted the officer, who summoned the defendant 
to assist, and who refused to obey. The second count 
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December charges, that Elisha Ifubbard, a justice of the peace, com- 


State 


manded William H. Gullidge, the deputy Sheriff, to arrest 
William Bailey, for disorderly conduct, then and there 


Vv . ° . ° 
Shaw. COmmitted in the presence of the magistrate, and that the 


justice then and there commanded the defendant to assist the 
said deputy Sheriff in the arrest, and that the defendant, in 
disregard of the command of the justice, refused to obey. 

The jury, under the charge of the Court, found the defen- 
dant guilty on both counts. 

We are of opinion, that the first count is so clearly insuf- 
ficient, that it is not necessary to enquire, whether there was 
evidence to support it. That count is bad, because the au- 
thority to the deputy Sheriff to arrest Bailey, is not set forth 
in the said count. The statement that the arrest was by 
lawful authority, is not sufficient. The grand jury can on- 
ly state such facts and circumstances, in the count, as will 
enable the Court, (who is to decide upon the law,) to see 
whether they make up a crime, if true, as there stated. The 
grand jury are lay gens, and are not entrusted by the law 
to pronounce what will constitute a lawful authority, to ena- 
ble an officer to make an arrest ; the Court must see the au- 
thority set forth in the count, that it may judge whether it 
be a lawful authority or not. 

The second count charges the defendant with disobedience 
to the command of Elisha Hubbard, the magistrate, to aid in 
the arrest of Bailey. Now, without deciding whether this 
count was sufficiently precise, there was no evidence in the 
eause, that the magistrate ever ordered the defendant to aid 
the deputy Sheriff in making the arrest of Bailey. It appears 
from the case, that, after the deputy Sheriff had been ordered 
hy the magistrate to make the arrest, Bailey resisted the offi- 
cer, and then the deputy Sheriff summoned the defendant to 
aid him in making the arrest. Where the magistrate was, 
at that time, is not stated. But there is no evidence of any 
disobedience by the defendant to his command. 

“There must be a new trial. 


Per Curtam. New trial awarded. 
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THE STATE, ON THE RELATION OF JONATHAN COPE- 
LAND vs. JOHN WOOD, AND OTHERS. 


When an order is made, in a suit pending in a Court, that a notice shall December 
issue to one of the parties, the Clerk is not bound to issue such no- 1842. 
tice, unless it be applied for in behalf of the party who obtained the 
order. 


Appeal from the Superior Court of Law of Perquimons 
County, at Fall Term, 1842, his Honor Judge Batvey pre- 
siding. The facts and questions presented in this case are 
stated in the opinion of the Court. 


A. Moore for the plaintiff. 
No counsel fur the defendant. 


Danret, J. The defendant was the Clerk of the County 
Court of Perquimons, and this was an action of debt on his. 
official bond. The breach assigned, was his failure to issue 
a notice toone Albertson, and place it in the hands of the 
Sheriff tobe served. A-constable had levied on the lands 
of Albertson, under an execution issued by a justice of the 
peace, on a judgment in favor of the relator against the said 
Albertson, and the warrant, judgment, execution and levy, 
had been returned into the County Court of Perquimons, at 
May Sessions, 1841; but the constable did not return any 
copy of a written notice of the said levy given by him to 
Albertson, as he, by act of Assembly, was directed to do. At 
May Sessions, 1841, the following entry was made on the re- 
cord, in the aforesaid cause: “No judgment, for the want of 
notice, ordered that the Clerk issue notice.” It was admit- 
ted, that the Clerk did not issue the notice of the levy as or- 
dered, nor did the relator, by himself or agent, call upon the 
Clerk for the said notice, At August Sessions, 1841, the a- 
bove order was renewed, and the defendant ceased to be 
Clerk at that Term The Court charged the jury, that it 
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December was the duty of the Clerk to have issued the notice, as it had 


1842, 


State 


been ordered by the Court, althongh neither the relator nor 
his agent had applied for the same; and that if the relator 


Wood. had sustained damage by this omission of duty, he was en- 


titled to recover the amount of that damage. The jury ren- 
dered a verdict for the plaintif’; there was judgment, and the 
defendant appealed. 

We believe, that it has been usual for the Clerks of the 
Courts in this State, to issue process, notices and copies of 
orders made in civil eauses, and place them in the hands of 
the Sheriffs to be served and executed ; but we are ignorant 
of any law that makes it the official duty of the Clerk to do 
it. Neither the relator nor his agent ever demanded the no- 
ticeofthe Clerk. Ifsuch ademand had been made, and the 
Clerk had then refused to make it out and deliver it to such 
demandant, in a reasonable time, he would have been guilty 
of a breach of his duty, but not before such demand. We 
are of opinion, that the judgment must be reversed, and a 
new trial granted. 


Per Curiam. New trial awarded. 
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STATE, TO THE USE OF BEATY GOFORTH ws. WILLIAM 
LACKEY, AND OTHERS. 


An action upon a constable’s bond, for a breach of duty, must be brought December 
upon the bond for the year daring which the breach occurred. No 1842: 
action for such breach can de sustained on the bond given for the suc- 
ceeding year, the bonds not being cumulative. 

Where money has been collected during one year, upona claim put into 
a constable’s hands, although a demand upon him to pay what has 
been so collected is not made until the next year, the breach occurred 
in the former year, and the sureties for that year are alone responsible? 


An appeal from the Superior Court of Law of Cleaveland 
County, at Fall Term, 1842, his Honor Judge Pearson pre- 
siding. ; 

This was an action of debt upon the bond of Lackey, as 
constable, and the other defendants as his sureties. Breach 
assigned, that he had not paid over certain moneys received 
on claims put in his hands for collection. The bond wasin 
the usual form, dated at March Term, 1841. The plaintiff 
proved, that in October, 1840, he placed in the hands of 
Lackey, certain judgments, notes, &c. to collect as constable. 
There was no evidence that Lackey held the papers at March 
Term, 1841, but on the contrary, it appeared that he had 
collected the money in the year 1840. In May, 1841, the 
plaintiff requested Lackey to pay the money, but he failed to 
do so. The plaintiff’s counsel contended, thatas the demand 
was made in 1841, the sureties for that year were liable; not 
those for 1840. The court was of opinion, that, as Lackey 
did net hold the papers in 1841, but had collected the money 
in 1840, the action on the bond for 1841 could not be sus- 
tained. For although an action on the bond of 1840 could 
not be sustained until a demand, and the plaintiff might have 
lost his remedy by not making demand until May, 1841, still 


3 
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— the delay of the plaintiff to make the demand, could not make 


State 


v 
Lackey. 


the securities of 1841 liable. 
The plaintifi submitted to a nonsuit and appealed. 


No counsel for the plaintiff. 
Holce for the defendant. 


Gaston, J. The office of constable is limited in its dura- 
tion to one year. At the end of that time the office expires. 
I{ the former officer be then re-elected, he does not continue 
in office, but receives a new office. No analogy exists be- 
tween bonds taken from one so re-appointed on the occasion 
of each election, and bonds which for greater caution the law 
sometimes requires to be given from time to time in the case 
of a continuing office, such as that of an executor or guar- 
dian. In the latter case, all the bonds are cumulative, being 
given to secnre the performance of the same duty. But in 
the former they are altogether distinct, each to secure the 
performance of the special duties therein stated. 

In the case before us, the sureties in the bond of March, 
1841, stipulated for the faithful performance by their princi- 
pal of the duties of the office then conferred, and for his dili- 
gence in endeavoring to collect, and his punctuality in pay- 
ing over what might be collected on claims that should be 
put in his hands for collection. But the moneys, the non- 
payment whereof gives rise to this suit, were either collect- 
ed by virtue of his antecedent office of constable, or upon 
claims put into his hunds for coilection, and satisfied before 
he received the second office. In the former supposition, the 
non payment is a violation of the duty, which that former 
office imposed ; and in the latter, it is a failure to comply 
with the stipulation in the bond, when that office was con- 
ferred. The sureties for the bond then given, are therefore 
liable, but not the sureties in the bond of 1841. 

The judgmentof the Superior Court is affirmed with costs. 


Per Curtmo. Judgment affirmed. 
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ALEXANDER MAY and others, Ex’ors of PETER MAY ts. ALEXAN- 
DER LITTLE & al. Ad’mrs of WILLIAM B. MAY. 


It is not competent for a plaintiff to give in evidence, declarations made by a 
wife, in the lifetime of her husband, shewing his ti2!)!!ty to a debt, she not 
being shewn to be the agent of her husband, although she is now a party 
defendant on the record, as his administratrix, 


Appeal from the Superior Court of Law of Auson coun- 
ty, at Fall Term, 1812, his Honor Judge Dicx presiding. 
This was an action of debt on a bond, executed by William 
B. May, the defendant’s intestate, to Peter May, the plaiutiffs’ 
testator. The execution of the bond was duly proven.— 
The defendants relied upon the plea of payment, and intro- 
duced a variety of evidence to prove that the bond had been 
fully paid off and discharged in the lifetime of their intes- 
tate. The plaintiffs also introduced evidence to prove that 
the bond had not been discharged. Among other testimony, 
the plaintiffs introduccd a witness, who stated, that in the 
Fall of 1836, a month or two before the death of William 
B. May, Peter May, the plaintiffs’ testator, handed him the 
bond now in suit, and requested him to call on William B. 
May for payment; that, at the house, he was informed by 
the said William’s wife, (who is now a defendant as adminis- 
tratrix of the said William,) that her husband was at home, 
but indisposed, and not in a situation to do business. The 
witness then stated his business to Mrs. May, the present de- 
fendant, who replied to him that she had a little money, and 
could pay him one hundred dollars. Mrs. May further re- 
marked, that she had wished her husband to sell a negro and 
pay the debt. This evidence was objected to by the defend- 
ants as inadmissible, but was admitted by the court, upon the 
ground that it was adeclaration of one of the defendants of 
record in this suit. The jury rendered a verdict for the 


December 
1842. 
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December plaintiffs ; and a new trial having been moved for and refus- 
= ed, and judgment entered pursuant to the verdict, the de- 
May fendants appealed. 

v 


Little. Strange for the plaintiffs. 


No counsel for the defendants. 


Danie, J. It is a rule of law, that when an action is 
brought by or against the husband, or by the husband and 
wife, jointly, in right of the wife, the declarations of the wife 
are not evidence against him. Winsmore v Greenbank, 
Willes 577. Alban v Pritchett, 6 T. R.680. Phillips’ 
Ev. 64. If William B. May had been sued on the bond in 
his lifetime, these declarations of his wife could not have 
been given in evidence against him. And there is nothing 
in the case to shew that she acted as agent of her husband 
in the matter. The declarations of the wife were not made 
to the witness, as coming from or directed by her husband. 
The evidence at the time being inadmissible, the ex post 
facto circumstances of the death of the husband, and the 
wife administering on his estate, and being a party to the 
record, does not, in our opinion, legitimate it—it was illegal 
evidence from public policy ab initio, and it is so sti]l._— 
There must be a new trial. 


Per Curiam. New trial awarded. 
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THOMAS LEE ws. JAMES J. McKAY. 


In an action of Trover for lumber, held that although the defendant’s slaves December 
took the timber and sawed it without or against his orders, or even by mis- 1842. 
take, yet, if the lumber, when sawed, came to the defendant’s use either by 
being sold or otherwise appropriated to his benefit, however innocently on 
his part, this was a conversion, and the plaintiff was entitled to recover the 
value of the timber in this action. 


Appeal from the Superior Court of Law of New Hanover 
county, at Fall Term, 1842, his Honor Judge Dick pre- 
siding. 

This was an action of Trover to recover the value of a 
lot of timber belonging to the plaintiff, and alleged to have 
been converted by the defendant. The plaintiff proved that 
he had a quantity of hewed timber in the mill pond of the 
defendant, which mill pond was acommon thoroughfare for 
ull persons above the mill to raft timber through to Wilming- 
ton. The plaintiff further proved, that the timber had a 
particular mark or brand on it—and that a block of timber, 
about four feet long, was found near the mill dam of the de- 
fendant, with the same mark or brand on it—that some slabs, 
with the plaintiff’s mark on them, were found on the creek, 
ashort distance below the dam—a slab, with the same brand, 
was also found in the mill-house. It was proved on the part 
of the defendant, that he resided about ten miles from the 
seid mill, and was seldom there—that the said mill, at the 
time of the said conversion and before, was under the man- 
agement of an agent—that the operation of sawing and all 
other labor about the mill were performed by slaves. The 
agent, who had charge of the mill at the time of the alleged 
conversion, was examined for the defendant, and stated that, 
if any timber of the plaintiff was sawed np or otherwise 
used about the mill, it was without his knowledge or con- 
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Decembe sent, and against his express directions ; for he had frequent- 


1842. 


lee 


v 
Mckay. 


ly cautioned the slaves employed about the mill not to use 
any timber, except such as belonged to the defendant. 

The court charged the jury, that if they believed from the 
evidence, the timber of the plaintiff, or any part of it had 
been sawed up, or otherwise used by the defendant or his 
overseer or agent, or by their directions or assent, the de- 
fendant would be liable to such damages as they believed 
the plaintiff had sustained. But, if they believed that the 
slaves of the defendant had sawed up the timber of the 
plaiotiff, without the knowledge or consent of the defend- 
ant or his agent, and contrary to the express directions of 
the agent, the plaintiff was not entitled to recover. Under 
this charge, the jury found a verdict for the defendant, and, 
a motion for a new trial having been made and refused, and 
judgment rendered pursuant to the verdict, the plaintiff ap- 
pealed. 


No counsel for the plaintiff. 
Strange for the defendant. 


Rvurrin, C.J. This case, we think, was not submitted 
to the jury on its true point. His Houor left it to them to 
enquire, whether the defendant’s slaves sawed the timber, 
under or contrary to the directions of the defendant or his 
manager; and instructed them that if they did it contrary to 
those directions, the defendant was not liable. But the ques- 
tion is not, whether the master, under those circumstances, 
should be responsible for the acts of his slaves, merely as 
such ; as to which, it is not necessary now to give an opin- 
ion; but as this is an action of trower, the question is, 
whether there was not evidence, on which the jury might 
have found a conversion, and whether it ought not to have 
been left to them upon that enquiry. In the absence of all 
evidence, that the slaves, themselves, consumed, sold, or 
otherwise disposed of the timber they sawed, a presumption 
arises, that it was mixed with the other lumber made for the 
defendant, and that the whole was disposed of together for the 
defendant,or to his use. ‘That would be an actua! conver- 
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sion, and, of course, would sustain this action. For howe- December 
ver innocent the defendant might be of the wrong done by ___.- 
his slaves to the plaintiff, in sawing his timber, yet the sub- —_ Leo 
sequent consumption or appropriation of the lumber by the McKay. 
defendant, would render him liable for the value, since he 
thereby became so much richer out of the plaintiff's proper- 

ty. ‘Therefore, the instructions should have been, that, al- 
though the slaves sawed the timber against the orders of 

their master, or even by mistake, yet, ifthe jury believed 

from the circumstances, that the lumber, when siwed, came 

to the defendant’s use, the plaintiff was entitled to recover 

the value of his timber in this action. 


Per Curram. Judgment reversed, and anew 
trial awarded. 
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STATE vs. GROVE TOMLINSON. 


The indictment, under which a defendant is brought to trial, for trading with 
a slave, under the 75th sect. c. 34, of the Rev. Statutes, must be commenced 
within twelve months after the commission of the offence, according to the 
80th sec. of the same chapter. It is no answer to this objection, that an- 
other indictment for the same offence was broaght within the proper time. 


Appeal from the Superior Court of Law of Iredell Coun- 
ty, at Fall Term, 1842, his Honor Judge Nasu presiding. 

The defendant was indicted for trading with a slave, and 
in his defence, relied upon the act prescribing the time with- 
in which such indictments should be commenced. From 
the evidence it appeared, that more than one year had elaps- 
ed after the trading had taken place, before the filing of this 
bill of indictment. 'To answer this objection, it was shewn 
that, within one year from the- commission of the offence, 
another bill of indictment had been filed against the defend- 
ant for the same offence, and was then pending in Court.— 
At the request of the counsel, the question as to the lapse of 
time was reserved by the Court. The jury, upon the evi- 
dence, convicted the defendant. On the question reserved 
the Court was of opinion, that the present bill was barred by 
the Statute, as well upon general principles, as upon the pro- 
visions of the Statute under which the indictment was pre- 
ferred. In the Act, limiting the time within which misde- 
meanors in general shall be prosecuted to two years, it is 
provided, that when the prosecution shall be commenced in 
time, but a nol. pros. shall be entered on the judgment ar- 
rested, a new bill may be sent, in which case the time shall 
be computed from the termination of the first. ‘The Act, un- 
der which this bill was preferred, has no such reservation, 
and it was passed at the same session of the Legislature with 
the other. The Court directed the verdict for the State to 
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be set aside, and a verdict for the defendant to be entered. aw 


The State appealed to the Supreme Court. an 
State 


Attorney General for the State. ae a 
Caldwell for the defendant. 


Dantet, J. The defendant was indicted and tried for tra- 
ding with a slave, an offence embraced in ch. 34, sec. 75, 
Rev. Stat. More than one year had elapsed between the 
time of the trading with the slave, and the finding of this 
bill of indictment. In sec. 80, Rev. Stat. ch. 34, it is enact- 
ed, “that no suit or indictment shall be prosecuted for any 
violation of the seventy-fifth and seventy-ninth sections of 
this act, unless such suit or indictment be commenced with- 
in twelve months after such violation.” The defendant, on 
the trial, insisted that the indictment was barred by the said 
act of limitation. The Solicitor for the State then exhibited 
evidence from the records of the Court, that the defendant 
stood charged upon another indictment, for the same offence, 
found by a grand jury within the time specified by the act. 
The jury found a verdict for the State, and the questien of 
law was reserved for the opinion of the Court. Afterwards, 
the Court gave judgment for the defendant, and the Solicitor 
for the State appealed. 

The 80th section of the Statute directs, that unless the 
*« indictment be commenced” within twelve months from the 
date of the offence, the prosecution shall not be carried on. 
An indictment (indicare, to shew,) is a written accusation of 
one or more persons, preferred and presented on oath by a 
grand jury. 4 Bla. Com. 302. Vide also, 2 Tomlin’s Law 
Dictionary, 163. 

When the accusation is thus found, it becomes an indict. 
ment. In the literal sense therefore of this section, the ac- 
cusation must be thus found within twelve months after the 
violation of the Statute, or it cannot be presented afterwards. 
The phrase, “indictment commenced,” is indeed one not of 
frequent use, and it has been suggested, that probably the 
term, indictment, was used in the Statute, instead of, or in 

A 
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December the sense of, the term “ prosecution,” and, therefore, in the 
1842. construction of the Statute, we may substitute the latter and 
State more accurate expression. But thereought to be very cogent 

Tomlinson. *e#S0nS for taking such a freedom with plain intelligible 

words, before it should be resorted to. There is nothing ne- 
cessarily inaccurate in the phrase used by the Legislature. 
An i:dictment may be begun, as well as afterwards with- 
drawn or prosecuted. It is begun by the finding ot the 
grand jury, as an action is begun by suing out the writ— 
There is nothing absurd in the supposition, that the Legisla- 
ture intended to prohibit prosecutions, unless the indictment 
were found within a limited period; for in the Sth section of 
the 35th chapter of the Revised Statutes, it is enacted, 
with regard to certain offences, that “the prosecution shall 
commence within two years after the commission of the said 
trespasses and misdemeanors, and not after; and, no bill of 
indictment shall be found, or presentment made, by the grand 
jury of any County in the State, where the offences afore- 
said shall have been committed two years next before the 
finding of the said indictment, or making the said present- 
ment.” It would seem, indeed, that the Legislature had 
here declared, that the commencement of a prosecution, and 
the finding of an indictment, were equivalent expressions ; 
and, itso, we should advance but little in the exposition of 
the Statute before us, by substituting one for theother. But 
be this as it may, we deem it most safe, in the construction of 
a penal Statute, to guard against that liberality of interpreta- 
tion, which might give to it an operation more extensive 
than its words manifestly require, either by bringing within 
its purview cases, notin terms within its enactments, or ex- 
cluding from its savings and exceptions, cases which are 
comprehended within their literal sense. 


Per Curtam. Judgment affirmed. 
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JEFFERSON McGAHEY vs. JOHN C. MOORE. 


Where twe persons cultivated a crop of corn in a field, to which each claim- Neeember 
ed, but neither had a title, and of which neither had the actual possession, 1842. 
and one of them afterwards gathered the corn, piled it in heaps, and left it 
for a week, he did not thereby acquire such an exclusive possession of the 
orn as enabled him to maintain an action against the other for removing it. 


Appeal from the Superior Court of Law of Cherokee, at 
Spring Term, 1842, his Honor Judge Barvey presiding. 

The action was trespass for taking and carrying off a 
quantity of corn. By consent of the counsel, the jury found 
a verdict for the plaintiff, subject to the opinion of the court, 
upon the following facts agreed. Johnson Murratt, who was 
a Cherokee Indian, lived in a hut, and planted and cultivat- 
ed a field of corn around his hut, situated in the Indian Ter- 
ritory ceded by the treaty, in the Spring of 1838. In May, 
1838, the United States’ troops took possession of the ceded 
territory, and notified the Indians to surrender themse!ves 
for the purpose of being removed. On the 11th of June, 
18338, Murratt, on his way to the station to surrender himself, 
came to the house of one Matlock, and executed the follow- 
ing writing: 


‘11th June, 1838. This day, Johnson Murratt has sold 
to Benj. A. Matlock his farm and plantation, provided the 
said Johnson is removed to the Arkansas this year. If he is 
not removed, he is to have and retain it himself. 

(Signed) JUHNSON MURRATT, 
B. A. MATLOCK.” 


Attested by two witnesses. 


The property purporting to be conveyed, was of a greater 
value than tendollars. Matlock transferred his interest to 
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December the plaintiff, who, on the next day after the sale, went to the 


1842. 


hut and worked about one hourin the field. Some short 


Metichey time thereafter, one McReynolds, alleging himself authoriz- 


hin 


ed by the officers to sell the property of the Indians, put up 
to public sale, at the station, some ten miles from Murratt’s, 
the standing corn of Murratt, and it was bid off by the de- 
fendant at $6, and the defendant, some weeks afterwards, 
went to the field and ploughed the corn. Soon afterwards, 
he plaintiff also went and worked it over. Neither the 
plaintiff nor the defendant lived near the premises, and the 
corn remained standing in the field until October, when the 
plaintiff pulled the corn, throwing it in small piles in the 
field, as corn is usually gathered. It remained in the piles 
fer about one week, when both the plaintiff and the defend- 
ant entered the field with waggons, and, at the same time, 
commenced hauling it off in different parts of the field, 
the defendant taking off about fifty bushels, for which this 
action is brought. Murratt was removed with the other In- 
dians. It was further agreed, provided the evidence was ad- 
missible, that, at the time the writing was executed by Mur- 
ratt, the bargain was for his farm and standing crop at the 
price of $6, which Matlock then paid Murratt. The de- 
fendant’s counsel insisted, 1st, that Murratt had no title to 
the standing crop of corn, and could not pass the right of 
property to Matlock; for, by the treaty, the Indians were to 
give possession in May, 1838, and Murratt was not entitled 
to emblements: 2d, that, if Murratt was entitled to the crop, 
he had no right to sell the farm and plantation, and, these 
being the words used in the writing, the standing crop as 
incidental to the farm and plantation did not pass: 3d, that 
the writing was not in compliance with the act of Assembly, 
as the consideration, which formed a part of the contract or 
agreement, was not in writing: 4th, that the writing could 
not be explained or added to by parol evidence: 5th, that 
defendant’s purchase from McReynolds gave him the title, 
as the officers had possession of ail the territory. The plain- 
tiff’s counsel denied all these positions, and insisted, 1st, that 
the right of property was vested in Matlock, under whom he 
claimed, by his purchase from Murratt: 2d, that, if he had 





OF NORTH CAROLINA. 


not thus acquired the right of property, the defendant had December 
acquired no right from McReynolds, whose authority to sell ee 
was not shewn, and who sold ten miles from the field; and, McGahey 
if neither the plaintiff nor the defendant had the right of yyoore. 
property, then the possession of the plaintiff would enable 

him to sustain the action. The court was of opinion, that 

the plaintiff had not proved a right of property; and, se- 

condly, that the acts done by the plaintiff in working the 

corn and gathering it, afterwards suffering it to remain in 

the field a week, did not give him such a possession, suppos- 

ing him not to have the right of property, as would enable 

him to maintain trespass against the defendant for hauling 

off the corn in one part of the field, while he was hauling 

from another part of the same field. ‘The court, therefore, 

set aside the verdict, and directed a nonsuit to be entered. 

From this judgment the plaintiff appealed. 


Clingman and Francis for the plaintiff. 
No counsel for the defendant. 


Danie, J. This is an action of trespass, de bonis as- 
portatis. Plea,not guilty. ‘The Cherokee Indians, by the 
treaty made in the year 1838, agreed to remove from the ce- 
ded territory in the month of May, in that year. On the 
lith day of June, 1838, Murratt, (an Indian,) when on his 
way to the place of rendezvous, for the purpose of removal, 
made a contract in writing, with one Matlock, for the sale of 
his “farm and plantation.” There was then a growing crop 
of corn in a field around the hut, that he had left on the 
ceded territory in this State. Matlock sold and transferred 
all the interest he had in the said purchase, to the plaintiff. 
The defendant, a short time thereafter, purchased the afore- 
said growing crop of corn, (thus left by the Indian Murratt,) of 
one McReynolds, who pretended to have authority to sell the 
same ; but no authority to make the said sale by him, was 
shewn on the trial. The plaintiff and defendant alternately 
worked and cultivated the said field of corn, until it came to 
maturity. In the month of October, the plaintiff gathered 
the corn, and threw it in small piles in the same field, where 
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December it Jay for a week, when each party simultaneously commenc- 


1842. 


ed hauting it away from the field. The defendant car- 


MeGahey ried away about fifiy bushels. It seems to us, that im- 


Vv 
Moore. 


mediately Murratt Jeft his hut and field to remove, the land 
and crop growing on it, belonged to the State. Murratt, af- 
ter that time, had no interest in the growing crop of corn, 
which he could sell to Matlock. If the plaintiff and defend- 
ant were tenants in common of the corn, this action certain- 
Jy could not be maintained. The case, therefore, seems to 
be narrowed down to the single question, whether the plain- 
tiff, by the bare act of pulling the corn from the stalis, and 
throwing it in small piles in the field, and there leaving it 
for a week, had acquired such an exclusive possession of the 
corn, as to enable him to maintain this action, for that por- 
tion of it which the defendant took away. The Judge thought 
it did not, and we concur with him in that opinion./ Each 
of the parties resided some distance from the field of corn ; 
each had set up title to it; each had worked and cultivated 
it, after the Indian had left the place.*7 Can it then be said, 
after all these facts, thatthe bare severance by the plaintiff, 
of the ears of corn from the stalks, and throwing them in 
small heaps on the ground in the same field, gave him an ex- 
clusive possession of the whole of the corn thus severed? 
We think it did not. On the question as to the admissibili- 
ty of the testimony, offered by the plaintiff to prove a parol 
sale by Murratt of the growing crop, we hold that the same 
was inadinissible, as being repugnant to the provisions of 
the act of 1836, ch. 8, relative to contracts with Cherokee 
Indians. 

We are of opinion, that the jadgment was right, and that 
it must be affirmed. 


Per Curtam. Judgment affirmed. 
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JOSHUA LAZARUS AND COMPANY os ELISHA T. LONG. e." 


When the vendor of goods, at the time of the sale, professes to sell them to December 
the vendee in his individual character, he cannot, in an action against a 1842. 
firm, of which the vendee wasa member, give in evidence the declarations 
or admissions of such vender, that the goods were purchased for the bene- 


fit of the firm. 


Appeal from the Superior Court of Law of Richmond 
County, at Fall Term, 1842, his Honor Judge Dicx presid- 


ing. : 

The action was assumpsit, brought to recover the amourt 
of a book account for goods sold to one “ommodore Long, 
between the 6th of June and the 2nd of December, in the 
year 1837. The plaintiff proved the sale and delivery of 
the goods to Commodore Long. The plaintiffs alleged that 
the defendant was a copartner of C. Long, at the time the 
goods were purchased. To prove this, he first examined one 
James H. Cole, who stated that he heard the defendant say, 
that he was interested in the profit and loss of a store, that 
C. Long was then keeping in Anson County, and that this 
conversation was in the year 1836. James L. Terry stated, 
that he was a constable in the year 1837—that Commodore 
Long had placed notes and accounts in his hands for collec- 
tion. In the fall of 1837, Elisha T. Long, (the defeudaut,) 
requested him to use diligence in collecting the said notes 
and accounts, for he was interested in them. The plaintiffs 
then offered in evidence a bond, under seal, payable to them, 
for the amount for which the goods were sold, signed, E. & 
C. Long, dated, 10th April, 1838, and proved that the signa- 
ture was in the hand-writing of Commodore Long. ‘This 
evidence was objected to by the defendant, because there was 
no evidence of a copartnership between the defendant and 
Commodore Long, on the 10th of April, 1838, when the 
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“ — bond was executed; nor was there any evidence for what 


Lazarus 
Vv 
Long. 


consideration the said bond was given. The plaintiffs con- 
tended that the said bond was evidence to prove that the 
goods charged in the account, on which this suit was 
brought, went to the partnership concern of E. & C. Long. 
and although there was no evidence of the existence of the 
copartnership on the 10th of April, 1838, yet there was evi- 
dence to shew that a copartnership existed in the fall of 1837, 
and it was to be presumed, that it continued until April, 
1838, unless the defendant proved the contrary. The court 
rejected the evidence ; whereupon, the plaintiffs submitted to 
a nonsuit, and appealed to the Supreme Court. 


Ashe for the plaintiffs. 
Strange for the defendant. 


Dantet, J. On the trial .of this cause, the plaintiffs’ 
counsel had first examined two witnesses, (Coles and Terry) 
to prove that a copartnership existed between the defendant 
and C. Long. Conceiving that he had, by these two wit- 
nesses, established the existence of the partnership, at the 
date of the sale of the goods by the plaintiff to C. Long, he, 
then, secondly, offered in evidence the bond, which was for 
the same sum as now claimed by the account, as an admis- 
sion of C. Long, one of the partners, tending to shew, that 
the goods mentioned in the account were purchased for the 
benefit of the firm of C. & E. Long. This evidence the 
court rejected, and the plaintiffs were nonsuited. After the 
existence ofa partnership has been established, alinunde, then 
the acts, admissions, or declarations of one partner, in matters 
relating to the affairs of the partnership, will be evidence a- 
gainst the firm. Collyer on Partnership, 454,455. 17 
Mass. R. 227. But here, the goods were not taken up in the 
name of the firm, but the plaintiffs had delivered them to C. 
Long, and had in their books charged the same to him only. 
Therefore, the hinge, upon which the question turned, was, 
whether the goods in fact were purchased for C. Long, indi- 
vidually, or for the benefit of the firm. C. Long was liable 
to the plaintiffs at all events, for the entire demand. If his 
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subsequent admissions were to be received in evidence a- — 
gainst the defendant in such a case as this, he then would - 

have it in his power to discharge himself of one half of the Lazarus 

debt, to which he is undoubtedly liable, and throw it on the ent 

shoulders of the defendant. It seems, that he was at the time, 

interested in making the admission or declaration, and that 

the court acted right in rejecting it as evidence. Purviance 

v Dayden, 3 Rawle, 402. Willis v Hill, 2 Dev. & B. 

231. It is not intended by us to impugn the rule, that every 

partner is the agent of the rest of the partnership. And as 

Lorp TENTERDEN said, (2 Barn. & Ald.) that the act and 

asstirance of one partner, made with reference to the busi- 

ness transacted by the firm, will bind all the partners. Vide, 

also, Collyer, 212. But when the vendor of goods, at the 

time of the sale, professes to sell them to the vendee in his 

individual character, then, we think, that in an action for the _ 

price against the firm, or any other of the partners, the ad- 

missions of such a vendee would not be good evidence a- 

gainst the defendants, that the goods were purchased for the 

benefit of the firm. 


Per Curiam. Judgment affirmed. 





December 
1842. 


IN THE SUPREME COURT 


WALL and HOLTON rs. JARROTT and als. 


On motion for a judgment against the sureties in the bond of a debtor, given 
under the insolvent debtor’s law, it was objected that the christian names of 
the plaintifls were not inserted in either the warrant, judgment or ca. sa. 
Held, that this was not a valid objection, as the imperfection was cured after 
jadgment, by our Statute of Amendments, and the ca. sa. properly pursued 
the judgment, and gave, the officer authority to make the arrest and take the 


bond. 

It was objected, secondly, that the bond was not made to the plaintiffs by their 
christian names. This objection also overruled, because the officer literally 
pursued the Statute in taking the bond, and the averment of the plaintiffs’ 
christian names in the motion, is equivalent to a similar averment in a dec- 


laration in debt on such a bond. 


Appeal from the judgment of the Superior Court of Law 
of Richmond County, at Fall Term, 1842, his Honor Judge 
Dick presiding. 

A warrant from a justice of the peace had been issued a- 
gainst the defendant, E. D. Jarrott, to answer the complaint 
of “ Wall and Holton, in a plea of debt, &c.” Upon the tri- 
al before the magistrate, judgment was given against the de- 
fendant, (Jarrott,) for the amount claimed. Upon this judg- 
ment aca. sa.issued. Neither the judgment nor ca. sa. 
mentioned the christian names of the plaintiffs. The offi- 
cer took a bond from Jarrott, under the provisions of the in- 
solvent debtors’ act, for his appearance at the County Court, 
&c. which bond was payable to “ Wall and Holton.” The 
bond was signed by Jarrott and E. Love, the present defend- 
ants. From the judgment of the County Court in this case, 
the defendants appealed to the Superior Court. The cause 
coming on in the Superior Court, the following judgment 
was entered: “'The warrant, the judgment therein, the writ 
of capias ad satisfaciendum, and the ca. sa. bond taken 
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pursuant thereto, being produced and proved with the trans. December 
cript of the record from the Court of Pleas and Quarter Ses- _—_ 
sions filed in this case, the plaintiffs, Stephen Wall and John Wall 
B. Holton, partners in trade, trading under the name and Jarrott, 
style of Wall and Holton, moved to have proclamation made, 

and the defendant, Edward Jarrott, called preparatory to the 

trial of the issue made in this cause, which motion being 
granted and proclamation made at the door of the Court 

house, and the said Edward D. Jarrott being solemnly call- 

ed three times, to make his personal appearance and having 

failed to appear, and proclamation having been made, and 
Erasmus Love, the other defendant, being called and requir- 

ed to produce the body of the said Edward D. Jarrott, and 

the said Edward not appearing, the plaintiffs moved to have 
judgment rendered for the penalty of the said bond against 

the said Jarrott and the said Love, to be discharged on pay- 

ment of the said debt and costs. Whereupon, it is consider- 

ed by the court, that the said Stephen Wall and John B. Hol- 

ton, trading under the firm and style of Wall and Holton, 
recover of the said defendants, Edward D. Jarrott and Eras- 

mus Love, the sum of $100 76 cents, the penalty of the 

said bond, and that the said plaintiffs have judgment for the 

said sum, to he discharged on the payment of $50 38 cents, 
principal money, with interest thereon from the 10th Feb. 

1841, being the sum of $ for debt and int. and the sum 

of $ for costs.” A rule was granted to shew cause why 

this judgment should not be set aside. The rule was dis- 
charged, and the defendants appealed to the Supreme Court. 


Strange for the plaintiff. 
No counsel for the defendant. 


DanreEt, J. The christian names of the two plaintiffs 
had not been inserted, either in the warrant, judgment or 
capias, which had been obtained against Jarrott. The first 
question raised, is, whether the constable had authority to 
arrest Jarrott under the ca. sa., so as to enable him, the said 
constable, to take this bond of the defendants, under the in- 
solvent act. Upon this question, we think no reasonable 
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oo? doubt can be entertained. Jarrott might have availed him- 


Wall 


Vv 
Jarrott. 


self by a plea in abatement, or by exception in the nature of 
a plea in abatement, of this defect in the warrant. But all 
imperfections of this sort were cured, after the judgment, by 
our Statute of Amendments—Revised Statutes, ch. 3d. ‘The 
judgment was a valid one, the writ of ca. sa. pursued the 
judgment, the officer was bound to execute the writ, and, on 
executing the writ, it became his duty to take the bond. 

Secondly ; when the motion was made for judgment by 
the plaintiffs, Stephen Wall and John B. Holton, it was re- 
sisted, because the bond was not made to them by their chris- 
tian names. The Statute (Rev. Stat. c. 58, sec. 7,) directs 
the constable to take the bond, “payable to the party at 
whose instance the arrest was made;” the names of the 
plaintiffs in the ca. sa. were “ Wall and Holton:” he therefore 
literally complied with the Statute. The averment of the 
christian names in the declaration, if an action of debt had 
been brought on the bond, would have entitled the plaintifis 
to offer in evidence the bond, in its present form, to maintain 
the declaration ; parol evidence, in support of the averment, 
would neither have veried nor contradicted the bond. We 
think, that as the motion made in this case, contained the 
averment of the plaintiffs’ christian and sur-names, together 
with the name of the mercantile firm, expressed in the ca. sa. 
and bond, that there was not such a variance between the mo- 
tion on record, and the bond taken by the constable, as to 
preclude the court from giving judgment as prayed. The 
judgment must be affirmed. 


Per CurRIAqm. Judgment affirmed. 





OF NORTH CAROLINA. 


EZEKIEL DOWDLE vs. WILLIAM STALCUP. 


It is not necessary that the transcript of a record, containing the copy of an December 
execution, should set forth that there was a seal to the execution. S42. 
Besides, if such an objection would lie, it should have been taken when the 
record was offered in evidence, and is tog late on a motion fora new trial. 


Appeal from the Superior Court of Law of Macon county, 
at Fall Term, 1842, his Honor Judge Pearson presiding. 

This was an action of Trover for ahorse. After the jury 
were impannelled, the plaintiff’s counsel stated, that he was 
surprized by the fact thata record from Burke Superior 
UCourt, which he expected to offer in evidence, had no seal 
to the Clerk’s certificate, or the seal was too indistinct to be 
identified, and intimated an intention to submit to a nonsuit. 
Thereupon, the defendant’s counsel consented that the re- 
cord might be read without objection for want of a seal. The 
record was read, and shewed a judgment against one Brit- 
tain, and an execution thereon against the property of Brit- 
tain, directed to the Sheriff of Macon, and an order for one 
Howell, the Sheriff of Haywood, to execute it, under the act 
of Assembly. A verdict was found for the plaintiff. A mo- 
tion was made by deferdant’s counsel for a new trial, on the 
ground, that it did not appear from the record read in evi- 
dence, that the execution under which Howell sold had a 
seal to it. The court refused to grant a new trial, because 
the objection had not been taken or noticed until after the 
trial, and for other reasons. Judgment was rendered for the 
plaintiff pursuant to the verdict, and the defendant appealed. 


Clingman for the plaintiff. 
Francis for the defendant. 


Daniet, J. This was an action of Trover, tricd in Ma- 
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“es con Superior Court. The plaintiff deduced his title to the 
__.__ horse in controversy, under a purchase at a Sherifl’s sale of 
Dowdle the property of one B. Brittain. He produced a transcript 
Stalcup of a record of a judgment obtained in Court of 
Burke against Brittain, and an execution issued on the same 
to the Sheriff of Macon, under which execution he pur- 
chased the horse. The plaintiff obtained a verdict. The 
defendant moved for a new trial, because the court permit- 
ted the transcript of the record of the execution to be read 
in evidence, when it did not appear by the same that there 
had been a seal of Burke Court affixed to the original execu- 
tion. ‘The court overruled the motion, and, we think, very 
properly. ‘The transcript of the record of Burke was pro- 
per evidence ; the seal to the original execution, (when the 
execution is proved by a transcript,) must prima facie be 
presumed to have been affixed, as the record, from which the 
transcript is taken, never contains a fac simile of the seal; 
and, besides, had there been such an objection as that insist- 


ed on by the defendant, it was incumbent on him to make it 


upon the trial. Itis too late for him to raise it upon a mo- 
tion for a new trial. 


Per Curiam. Judgment affirmed. 





OF NORTH CAROLINA. 


OLIVER QUINN vs. GILBERT PINSON. 


Where, in an action for deceit in the sale of a horse, it was proved that the December 
horse went blind soon after he was sold, without any subsequent hurt or ill 1842. 
usage; that in the opinion of a farrier his eyes were naturally defective; that 
the defect was such as would not render the horse blind suddenly, and that 
the defendant had bred the horse and owned him till he was nine years old; 
these are circumstances the judge must leave to the jury as tending to prove 
the scienter. He has no rightto say there is no evidence upon that point. 


Appeal from the Superior Court of Law of Cleaveland 
county, at the Fall Term, 1842, Lis Honor Judge Pearson 
presiding. 

This was an action on the case, in the nature of an action 
of deceit, brought to recover damages for a deceit in the sale 


of a horse. On the trial, a variety of testimony was intro- 
duced, but the only material parts, which relate to the ques- 
tion brought before the Supreme Court, are stated in the opin- 
ion of the court. The jury found a verdict for the plaintiff. 
The defendant’s counsel then moved for a new trial, upon 
the ground that thecourt erred in leaving to the jury the ques- 
tion as to the defendant’s knowledge of the unsoundness of 
the horse—that the court should have instructed the jury 
there was no evidence to justify them in finding such knowl- 
edge in the defendant. 

The court refused a new trial, and, having rendered judg- 
ment according to the verdict, the defendant appealed to the 
Supreme Court. 


Hoke for the plaintiff. 
No counsel for the defendant. 


Rurrin, C.J. It seems not to have been disputed that 
the horse’s eyes were diseased at the time of the sale. That 
may have been inferred trom the opinion of the farrier of the 
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—— natural defect of those organs, avd from the circumstance, 


~ 


-~ that, without any particular hurt or subsequent ill-usage 


ra proved, they went outin so short a period after the sale— 


Pinson. 


Against that inference the defendant made no objection ; but 
he insisted only, that, “as to the defendant’s knowledge of 
the unsoundness, there was no evidence.” Now if to those 
facts, which were thus taken for granted, be added, that the 
defendant bred the horse and owned him until he was nine 
years old, and that the witness stated, that such eyes did not 
usually go out suddenly, but that “they would come and go 
sometime before they entirely faiied’—-we must say, there 
is some ground, though it must be admitted to be slight, for 
the jury to suppose, that during the long use of the horse by 
the defendant, some of those affections of the eyes had oc- 
curred, and, if so, were visible to him. It is true, they might 
reasonably have judged, that, if the eyes had been actually 
diseased before the sale, the plaintiff could have proved the 
fact explicitly, instead of offering a conjecture of the witness 
on the point; and had the court authority to grant a new 
trial upon the ground, that the verdict was not warranted by 
sufficient evidence, we might feel inclined to set this verdict 
aside. But we have no such power; and we must admit, 
that the judgment of one skilled in such diseases, who saw 
the horse at the sale, and after he became blind, does afford 
some presumption, that the seller had discovered the defect 
in the vision during his ownership. The expression “ for 
some time,” is, indeed, vague; but it was the duty of the 
party to ask for an explanation of his meaning from the wit- 
ness, and the province of the jury to interpret his words.— 
They do not, necessarily, relate back beyond the period of 
the sale ; but they may not have been so intended, and, with 
the context, and under the finding of the jury, we are now 
so to understand them. We cannot therefore say, that the 
case was so entirely destitute of proof of a scienéer, as to 
render it erroneous in his Honor to submit the point to the 
jury, and must affirm the judgment. 


Per Curiam. Judgment affirmed. 
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DEN ON DEMISE of JOSEPH NORCOM vs. THOMAS H. LEARY. 


In all cases the effect of long and notorious possession, as affording presumptive D 1942 


evidence of right, is very powerful. In questions of boundary, it is at least 
tantamount to a general reputation. 

When a course is resorted to for want of a better guide to find the ¢erminus 
or boundary of a tract of land, it is the course as it existed at the time to 
which the description of the tract of land refers. If it appears that because 
of the magnetic variation, that course is not the same with that which the 
needle now points out, it is the duty of the jury to make allowance for such 
variation, in order to ascertain the true original line. 

The case of McNeill v Massey, 3 Hawks, 91, cited and approved. 


Appeal from the Superior Court of Law of Chowan 
County, at Fall Term, 1842, his Honor Judge Bartey pre- 


siding. 

This was an action of Ejectment. The question was, 
whether the line A, 1, 2, 3, on the annexed plat, or the line 
A, b, c,d, or the line A, B,C, D, was the line dividing the 
lands of Joseph Norcom, from the lands of the defendant, 
Thomas H. Leary. ‘The lessor of the plaintiff proved, that 
he and Edmund Noreom, his father, under whom he claimed, 
had been in the actual possession, for forty years or more, up 
to the boundary A, b, c, and on the line from e to d, as far 
as the point marked “ Norcom’s fence,” of the lands to the 
east of said line. The plaintiff then proved, that a fence ex- 
tended all the way from c tod, and that the defendant, pre- 
viously to the commencement of this action, moved that por- 
tion of the said fence, which extended from the point marked 
“ Norcom’s fence” to the letter d, and put it on the line ex- 
tending from “ Norcom’s fence” to figure 3, and had posses- 
sion of the land included between these lines and the Albe- 
marleSound. The defendant deduced his title to the Jand 
occupied by him and designated: on the annexed plat as 


6 


ecember 
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December “ [eary’s land,” from 1786 down to himself—the several 


1842, 


deeds of conveyance describing it as adjoining the lands 


Norcom now owned by the lessor of the plaintiff. He then shewed 


Vv 
Leary. 


the copy of a deed from Charles Roberts, formerly Sheriff of 
Chowan, to Edmund Norcom, the father of the lessor of the 
plaintiff, which conveyed to him, by virtue of an execution 
againt one Thomas Simons, a certain tract of land lying in 
Chowan County, and described as follows: “Beginning at 
a small dogwood at the crooked gully, and running along 
John Simons’ and Thomas Charlton’s line, So. 18, E. 62 
poles, to a poplar; then along Charlton’s line, No. 703, E. 
47 poles, to ahickory, Charlton’s corner; then along Charl- 
ton’s line, So. 35, E. 137 poles, to the Sound side; then a- 
long down the Sound side 120 poles, to John Norcom’s line; 
then along said line No. 43, W. to the middle of the gully 
swamp ; then up the meanders of the swamp and gully to 
the first station.” The surveyor, who had been previously 
introduced by the plaintiff, identified the said copy as a copy 
of the deed by which he made the said survey. The sur- 
veyor also proved, that the beginning at A was admitted both 
by the lessor of the plaintiff and the defendant—that in run- 
ning from A at the crooxed gully, the courses of the said 
deed to the Sound, neither of the corner trees called for in 
the deed was to be found—that running the courses and dis- 
tances called for in the deed would gives the lines A, 1, 2, 3. 
It was in evidence that from a point near A, on the dotted 
line from A to b, was a fence, which extended on the line 
from b toc, and from ¢ to “ Norcom’s fence,” whichfhad 
been there for some forty years, which fence formed a part 
of Norcom’s enclosure, and was known by commen reputa- 
tion to be the line fenee between the traets of land owned by 
Norcom and Leary. It was also in evidence, that the land 
between “Norcom’s fence” on the annexed plat and the Sound, 
was wood land, and that, about 19 years ago, the fence from c 
to “ Norcom’s fence,” was extended to the Sound at d, which 
fence since that time, had been considered to be the line 
fence between the said tracts of land. The lessor of the 
plaintiff also proved, that along the fence running from 
“ Norcom’s fence” to the sound at d, several trees were found, 
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having the appearance of having been marked as line trees ; December 
and it was proved that they had been, by some of the old 
men of the neigborhood,"who_had since died, pointed out as Norcom 
the line trees of the two tracts of land, of ‘which the defen- sem. 
dant and the lessor of the plaintiff were in possession. It 
was also in evidence, that two of the trees on the line last 
mentioued were cut into and blocked out, and one of them 
had the appearance of having been marked as a line 42 or 
52 years ago, and the other about 90 years ago. The de- 
fendant also introduced evidence tending to prove, that the 
line A, 1, 2, 3, was the true boundary of his land. The 
surveyor, upon examination on the part’ of the plaintiff, 
stated that he had established the line A, B, C, D,as the true 
boundary; that the line A, 1, 2, 3, is the line run according 
to the courses and distances of the deed from the Sheriff 
Roberts to Edmund Norcom, and the line A, b, c, d, is the 
line run according to Norcom’s fence and the line trees be- 
fore spoken of; that in running the line A, B,C, D, he had 
allowed two degrees for the variation of the needle, which 
had taken place since the date of the deed from Roberts to 
Norcom. ‘The witness stated, that he had been a surveyor 
for many years, and he had discovered that the needle had 
varied one degree in twenty years. Upon cross-examina- 
tion he stated, that no variation was allowed for the needle 
at the time of the deed from Roberts to Norcom. The de- 
fendant contended, that the beginning at A being known 
and agreed upon, the several courses and distances called for 
in the said deed from that point to the Sound should be run ; 
that as there was no evidence shewing where the two corners 
from A were, the Surveyor should have run the courses of 
the deed and have stopped at figure 1, where his distance gave 
out, and in his second course he should have stopped at fig- 
ure 2, where the distance in that course gave out, and from 
figure 2, he should have run the course of the deed to figure 
3, on the sound ; that, no line of m:rked trees having been 
called for in the said deed, the testimony, which had been 
given in relation to the fence on the several courses of the 
deed, and the marked trees on the third course, should be dis- 
regarded by the jury. His Honor instructed the jury, that, 
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December if the corners called for in the first and second courses were 
$42. known and ascertained, the jury should disregard the evi- 
Norcom dence, which had been given in relation to the fence, and the 
marked trees. But as these corners had Jong since disappear- 
ed, and there was no evidence where they stood, then the ev- 
idence, which had been given in relation to the fence and 
the marked trees was material, in order to enable the jury to 
determine where they stood. Forif the jury believed that 
the fence and the marked trees, spoken of by the witnesses, 
were on theline dividing the lands of Norcom and Leary, 
they would disregard the courses and distances of the deed, 
and establish the line A, b, c, d, as the true line. The coun- 
sel for the plaintiff requested his Honor to instruct the jury, 
that, if they believed from the testimony of the surveyor, that 
the variation of the needle spoken of by him had taken place, 
then they could find that the line A, B, C, D, was the true 
line. His Honor declined to give the instruction prayed for. 
The jury returned a verdict for the plaintiff, and judgment 
being rendered pursuant thereto, the defendant appealed. 





Vv 
Leary. 
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December Kinney for the plaintiff. 


1842: 


Norcom 


v 
Leary. 


A. Moore for the defendant. 


Gaston, J. In our opinion, this is a very plain case a- 
gainst the appellant. In all cases the effect of Jong and no- 
torious possession, as affording presumptive evidence of right, 
is very powerful. In questions of boundary especially, it 
authorises the inference of any fact which can rationally be 
inferred to make such possession consistent with right. It 
shews a claim distinctly asserted by the possessor, and ac- 
quiesced in by those most interested to repel it if unfounded, 
and most likely to ascertain whether it be or be not well 
founded. As such it is at least tantamount to a general rep- 
utation of boundary. 


In the deed of the sheriffto Edmund Norcom, of the 15th 
March, 1796, the boundaries of the land conveyed, so far as 
they affect the present controversy, are thus described, viz. 
“beginning at a small dogwood at the crooked gully, and 
running along John Simons’ and Thomas Charlton’s (de- 
ceased) line, South 18, East 62 poles to a poplar; thence 
along Charliton’s line No. 70:, East 47 poles toa hickory, 
Charlton’s corner; thence along Chailton’s line, So. 25, East 
137 poles, to the Sound side.” The beginning of the deed 
being admitted on all hands, the dispute turned mainly upon 
the inquiry where were the second and third corneis of this 
tract? Jn law, these corners were “the hickory” and “the 
poplar,” wherever situate; and the evidence offered was re- 
ceived, as tending to establish where these trees were. It is 
conceded on the part of the defendant, that if the trees yet 
existed, and could be identified, they would controul the 
courses and distances called for in the deed. But they are 
gone, and surely the destruction or decay of the trees did not 
change the termini of theland. Certainly it was competent 
to shew, after their destruction or decay, where these trees 
had stood ; and this fact might be shewn, either by direct 
testimony thereof, or by testimony from which the fact could 
be satisfactorily inferred. McNeill v Massey, 3 Hawks 91. 
Now, to us, it seems that the testimony given was not only 
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pertinent and relevant for this purpose, bat was entitled — 
very great consideration from the jury. 

‘The deed informs us that the poplar will be found by run- —— 
ning from the beginning corner, South 18, East 62 poles, Lean 
along Charlton’s line. It tells us that the hickory is known 
as “ Charlton’s corner,” and that it will be found by running 
from the poplar No. 724, East 47 poles, “along Charlton’s 
line.” Charlton’s line is then one of the the indicia by 
which the poplar and the hickory are to be ascertained.— 
They are both tv that line, and the hickory is one of Charl- 
ton’s corners. Besides, the next line from this corner of 
Charlton’s, is represented as running thence along Charlton’s 
line to the Sound side. Thus Charlton’s line is referred to 
throughout as a known boundary, by which the corners of 
this tract are to be ascertained; and certainly if it were a 
known line, and can now be found, it furnishes, according 
to all our adjudged cases, a much surer and safer guide to 
direct us to these fermini, than can be afforded by the cour- 
ses and distances called for. 

Now, when it is seen that almost from the date of this 
deed a fence has been uninterruptedly kept up, extending 
through the entire body of the cleared land; that during all 
this time it was held without dispute to be the line of divi- 
sion between the Chariton and Norcom tracts; and that, 
from the termination of this fence, and in its direction con- 
tinued through the woods, an old line of marked trees is 
found leading down to the Sound; it would be difficult to 
resist the conviction, that Charlton’s line was known; that 
the possession of the adjoining proprietors respectively con- 
formed thereto; and that the fence and the line of marked 
trees from the fence to the Sound indicate that known line at 
this day. 

It is not necessary that we should decide the question 
arising upon the instruction which was prayed for by the 
plaintiff, and which the court declined to give. But as the 
point appears to us free from difficulty, we will not withhold 
the expression of our opinion upon it. When a course is 
resorted to for want of a better guide to find the terminus 
of a tract of land, it is the course as it existed at the time to 
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Decemberwhich the description of the tract refers. And if it be 


1842 


shewn to the satisfaction of the jury, that, because of the 
magnetic variation, that course is not the same with the 
course which the needle now points out, it is their duty to 
allow for the variation, so as to enable them to pursue the 
direction of the original course. However the needle may 
vary, the boundaries of the land remain unchanged. 


Per Curtam. Judgment affirmed. 


THE GOVERNOR TO THE USE OF JOHN HALCOMBE vs. 
THOMAS 8. DEAVER AND OTHERS. 


Where a debt is due to A. and he places it in the hands of a constable for 
collection,.A. is the only person who can maintain, as relator, an action on 
the official bend of the constable for a breach of duty, notwithstanding A. 
may have afterwards assigned his interest in the debt to another. 

The cases of State v Lightfoot, 2 Ired. 310, amd Governor v Franklin, 4 
Hawks, 274, cited and approved. 


Appeal from the Superior Court of Law of Yancy Coun- 
ty, at Fall Term, 1841, his Honor Judge Manty presiding. 

This was an action of debt upon the official bond of the 
defendant Deaver, as a constable of the County of Bun- 
combe. The breach alleged was, that the constable had not 
diligently endeavored to collect a certain judgment in favor 
of the relator against one Hickman, and the relator, as a part 
of his evidence, introduced a receipt from the officer to him 
for the said judgment. After the evidence on the part of the 
plaintiff was closed, the defendant called a witness and prov- 
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ed, that he, (the witness,) being indebted to Halcombe, the - 
relator, put into his hands the claim upon which this judg- : 
ment was founded, with an understanding that it was to be sate 
collected by the relator, and be a payment upon the debt due een 
him from the witness. Before, howeyer, this action was 
brought, but after the omission and negligence on the part 

of the officer, the witness paid his debt to the relator; and, 

at the time this suit was brought, was alone beneficially in- 
terested in the collection of the debt trom Hickman, and the 

suit was prosecuted in fact for his benefit. Upon this state 

of the facts, the defendants’ counsel moved the court to in- 

struct the jury, that the action could not be maintained upon 

the relation of Halcombe, but the court declined giving such 
instruction. There was a verdict for the plaintiff, anda 

rule for a new trial having been granted and discharged and 

a judgment rendered pursuant to the verdict, the defendant 
appealed. 
























Clingman for the plaintiff. 
Francis for the defendant. 










Dante, J. The judgment against Hickman, which was 
placed in the hands of the defendant Deaver, as constable, 
for collection, had been obtained in the name of the relator ; 
he was therefore the legal owner, and the contract of the con- 
stable to collect the judgment was made with the relator.— 
When the loss of the debt happened by the negligence of the 
constable, Halcombe, the relator, and he only, had immedi- 
ately thereupon a legal right of action on the constable’s bond. 
The party injured at the time of the breach of the condition 
of the bond, must, of necessity, be the relator. He cannot 
assign his interest in the chose in action, so as to enable the 
assignee thereafter to bring an action on the bond as relator. 
The subsequent dealings of the witness with Halcombe, as 
stated in the case, made the witness only an equitable as- 
signee of this demand, with which a court of law had no- 
7 
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—— thing todo. State v Lightfoot, 2 Ired. 310. Governor 


v Franklin, 4 Hawks, 274. 
The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


JUSTICE & OTHERS, TO THE USE OF SITTON vs. JAMES D. 
JUSTICE AND OTHERS. 


It is not competent for a party to raise an objection, because of the admission 
of testimony offered by himself, 

Where there has been a trial on a warrant before a justice, and the entry made 
by the justice may well stand either for a nonsuit or a judgment on the 
merits, parol testimony to shew whether the merits were passed upon or not, 
is admissible. 

The case of Ferril v Underwood, 2 Dev. 114, cited and approved. 


Appeal from the Superior Court of Law of Henderson 
county, at Spring Term, 1842, his Honor Judge Bartey 
presiding. 

This was a warrant, commenced before a justice of the 
peace, and brought by successive appeals to the Superior 
Court. ‘The warrant was brought on a note. The defend- 
ants pleaded a former judgment, and the sole question was, 
whether that was a bar to the plaintiff’s recovery. The en- 
try by the justice upon the former warrant was as follows : 
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“May 12th, 1838. Judgment against the plaintiff for en 


costs of suit, forty cents, by me. 
P. BRITTAIN, J. P.” 


Philip Brittain, the justice of the peace, who had tried 
this case, was introduced by the defendants as a witness. He 
stated that one of the plaintiffs and both the defendants were 
present at the trial ; that the defendants did not deny the ex- 
ecution of the note, but said it had been settled. The plain- 
tiff present said he had never authorized the suit to be 
brought. The witness stated that he gave judgment against 
the plaintiffs for costs, because of this declaration of the 
plaintiff, and because an assignment on the note was mude 
by George Justice, and not by the payee, and went on to say 
he was not influenced, as he thought, by the allegation that 
the note had been settled. His Honor was of opinion, that, 
if the facts, as stated by the witness, were believed, this was 
not such a judgment on the merits as would bar another suit. 
A verdict and judgment having been rendered for the plain- 
tiff, the defendant appealed. 


Francis for the plaintiff. 
Clingman for the defendants. 


Dante, J. This was a warrant in debt on a single bill 
for fifty dollars and interest. ‘The defendants pleaded “a 
former judgment.” To support their plea, they gave in evi- 
dence a warrant in debt, between the same parties, on the 
same bill, and a judgment on the same, in these words: 


“May 12th, 1838. Judgment against the plaintiff for 
costs of suit, forty cents, by me. 
P. BRITTAIN, J. P.” 


The defendants introduced the justice as a witness, to 
prove that the merits of the controversy had been adjudi- 
cated in that trial. From what the witness deposed to, as 
set out in the case, the Judge was of opinion that the judg- 


Justice 


Justice. 
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Pees ment had not been given on the merits; that it was only a 


judgment of nonsuit. We are of the same opinion with his 
Honor. But it is now contended, that the court should have 
decided the question, upon the face of the judgment itself, 
whether it was one of nonsuit or on the merits, and that pa- 
rol evidence should not have been resorted to in aid of the 
construction. It is not competent for the defendants to raise 
an objection, because of the admission of testimony by them 
offered. Besides, it is well known, that the entries made by 
our justices of the peace, in most of their judicial proceed- 
ings, are very loose and informal ; but this entry, we think, 
imports a judgment, according to the practice of the justices 
of this State, aided by our act of Assembly. In Ferril v 
Underwood, 2 Dev. 114, the court say: “If the entry im- 
ports a judgment, then we think it is proper to prove by the 
justice or any other person, that the merits were gone into, 
if the testimony be consistent with the judgment.” We 
think that this judgment may well stand, either for a non- 
suit or a judgment on the merits; and, according to the 
above case, the testimony to shew whether the merits were 


passed upon or not, was admissible. 


Per Curram. Judgment affirmed. 
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RHODA McDANIEL vs. THE HEIRS OF WILLIAM McDANIEL. 


The dower allotted to a widow under our Act of Assembly, must be one third December 
in value, not one third in quantity. 1842. 
The case of Stiner vs. Cawthorn, 4 Dev. & Bat. 501, cited and approved. 


Appeal from the Superior Court of Law of Buncombe 
sounty, at Fall Term, 1842, his Honor Judge Pearson 
presiding. 

This was a petition for dower. The defendants moved 
to set aside the report of the jury, because the one-third part 
assigned as dower, exceeded in value one-third of the whole. 
From the evidence offered to the court it appeared, that the 
land, although consisting of several parcels acquired at dif- 
ferent times, adjoined. There were 639 acres, worth about 
1800 dollars. ‘The dwelling house, barn, &c. were com- 
fortable log buildings, usnal on farms. The housts, orch- 
ard, meadow and cultivated ground, were situated in the 
south west part of the land, near the river. ‘The dower as- 
signed, included the dwelling house, barn, &c. and was one 
third part in quantity, 213 acres. But the value of this third 
part, exclusive of the buildings, was about equal to the val- 
ue of the other two-thirds. It also appeared, that, if the 
dower was laid off in a different way, so as to take in one- 
third in quantity and include the buildings, and also to be one- 
third in value, the land and plantation would be so cut up, 
as to render the other two-thirds of little more value than as 
laid off by the jury; for the river, meadow, low grounds, and 
road were so situated in reference to the buildings and the 
ridge land south of the house, that a third part laid off south 
of the road including the buildings, would not have been a 
third in value. Andif the line was run north of the road 
between the road and river, so as to make the third in quan- 
tity also the third in value, it would split the meadow and 
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Decembe: bottom field, lying between the road and river, lengthwise, 


McDaniel 


and the part between the line and river would be a long 
narrow field, and the value thereof much diminished, in con- 


McDaniel, Sequence of the inconvenient shape, and the fencing that 


would be necessary. So the jury took in the whole field, and 
thus assigned a third part in quantity, although it was equal 
nearly to the value of the other two-thirds. It also appear- 
ed that the land, from its situation, could not be divided into 
three equal parts, so that the value of these parts separately, 
when added together, would be equal to the value of the 
whole tract. The court was of opinion, that when widows 
were deprived of their common law dower in all the lands, of 
which the hnsband was seized during the coverture, and 
restricted to the land of which he died seized, it was in- 
tended to include in the dower the dwelling house, &c. as 
a compensation, unless by so doing, “ manifest injustice was 
done to the heirs ;” and the jury should at all events give 
one-third in quantity and include the buildings, unless from 
the value of the buildings, compared with the land, manifest 
injustice would be done; to avoid which, they might in such 
case include only a part of the buildings. That the fact of 
the value of the dower being more than one-third, was not 
of itse!f a sufficient ground to set aside the report, unless it 
appeared that the jury had favored the widow to the mani- 
fest injury of the heirs, and that the jury might exercise a 
sound discretion, so as to make the dower include a proper 
quantity of cleared Jand and also of woodland, although the 
part assigned was thus rendered of more value than one- 
third, provided it was not done so as to render the other 
two-thirds of much less value than if the third part had been 
Jaid off differently. The law made no provision to secure 
the payment of the excess of value, asin case of tenants in 
common, but made it the duty of juries to lay off one-third 
part in quantity, so as not unnecessarily to impair the value 
of the othertwo thirds. The motion to set aside the report 
was therefore refused, and the report confirmed, and the de- 
fendants appealed to the Supreme Court. 
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Clingman for the plaintiff, cited Eagles v Eagles, Te 
Hay. 181. Stiner v Cawthorn, 4 Dev. & Bat. 501. 
No counsel tur the defendants. McDaniel 


v 
— . , McDaniel. 
Rurrin, C.J. The question in this case is as to the mode 


of estimating the proportion of the husband’s lands, to be 
allotted to the widow for dower. ‘The law gives her one- 
third part, and in ascertaining that part, is regard to be had 
to quantity alone or to value? It must be admitted, we 
think, that the purposes of justice are best effected by allot- 
ting the third in reference to the value. That is the sub- 
stance of the thing. If quantity alone was to govern, a 
wide and dangerous latitude would be left to Sheriffs and 
Jurors acting in pais, who might and perhaps often would 
make an illusive allotment of land of small productiveness 
and value, or leave to the heir his two thirds, consisting of 
land not reduced to tillage, or not yielding profits. This 
principle, that the value shall govern, seems so just in itself, 
and has been so generally acted on, that some surprise was 
excited at seeing the proposition laid down broadly, “that 
the jury should at all events give one third part in quanti- 
ty; and moreover include the buildings, unless, from the 
value of the buildings compared with that of the land, in- 
justice would be done to the heirs, in which last case a part 
only of the buildings should be allotted. The very dis- 
proportionate values of different parts of the same tract 
of land, and especially of those parts on which there are or 
are not buildings and other improvements, would seem natu- 
rally to lead every mind to adopt the value and not the quan- 
tity as the measure of the respective interests, since the 
value is a certain and equal standard in every case, and 
quantity is merely arbitrary, and, in almost every case, would 
be unequal. We do not find the rule laid down precisely in 
the old books, but we cannot doubt how it was at common 
law, since that was a system of law remarkable alike for its 
justice and uniformity ; and we know that in some cases the 
third was ascertained by the value merely. Co. Lit. 32, a. 
As if the husband was tenant in common with others, so 
that the widow could not have an allotment in severalty, but 
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December was obliged to take an undivided third part of her husband’s 
~._ undivided share. Co. Lit. 32,b. She thereby became one 
McDaniel of the tenants in common, and if there was a subsequen: 
McDaniel. partition, she would only get her share in value. So, where, 
from the nature of the estate, she was endowed of the pro- 
fits, as of offices, a piscary or the like. But in the modern 
case of Stoughton v Leigh, 1 ‘Taunton, 402, we have just 
such a rnle laid down as we should expect the common law 

to prescribe. It was there distinctly held, that the annual 
value of mines must be estimated as a part of the value of 
the estates, of which the widow was to be endowed. The 
words are, “ the third part in value which he (the Sheriff.) 
should assign to her, might consist, &c.” That very case 

of mines is so glaring, that we think the law never could 
have lost sight of value, and had regard only to quantity. — 
Hence, as it seems to the court, “ one-third part” in the Stat- 
ute, imports the third in value, unless some qualification had 
been added, which referred to quantity. But there are other 
provisions which lead to the same conclusion. One of them 

is that, which comprehends in the widow’s third the build. 
ings, “ unless they cannot be so applied without injustice to 
the heirs.” Now it can only be unjust to them, as they in- 
crease or diminish the values of the respective shares, and 
consequently the value must be considered. That was cer- 
tainly the view of the court in Stinev v Cawthorn, 4 Dev. 

& Bat. 501, when it was said, the widow was to have the 
mansion house in part of her third, not in addition to it, 
which could have reference only to the value. Then, there 

is the third section of the act, Rev. St. c. 121, taken from 
the act of 1827, c. 46, which, instead of dower in every sep- 
arate tract, authorizes the jury to allot the whole in one or 
more tracts, “ having a due regard to the interests of the heirs 

as well as to the right of the widow.” It was known that it 
might be beneficial both to the heir and the widow, if the 
dower were allotted together. 'To the latter, by having her 
estate compact and more manageable, and to the former, by 
avoiding the incumbrance of dower upon each parcel of his 
estate, which might cut it up inconveniently. ‘Those bene- 
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fits the act meant to promote to each party, and it expressly —— 
requires regard to be hadto them. But that would be en- : 
tirely defeated, in respect to the heir, if the jury can allot in McDaniel 
one tract, as dower, one-third part in quantity of all the par- ys.paniel. 
cels, although it might take the whole productive part of 

the estate. There is no equality deserving the name, but 

that constituted by an assignment tothe widow of a due pro- 

portion of cultivated and of wooded land, so as to vest in the 

parties respectively one-third and two-thirds of the lands de- 
scended, estimated in reference to their productiveness or an- 

nual nett profits. . It cannot, indeed, be expected, that the 

values of lands, not leased but occupied by the husband, 

can be exactly determined in every case, but it can generally 

be done nearly enough for the purposes of substantial jus- 

tice, and on it the rule may properly be rested. In this case 

the jury gave no heed to it, but did manifest injustice to the 

heirs by giving one half, instead of one third, of the estate. 

The judgment must therefore be reversed and the report set 

aside, and a procedendo awarded to the Superior Vourt, di- 

recting that a new writ shall be issued, and other proceedings 

had thereon according to law. 





Per Curram. Ordered accordingly. 
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DEN ON DEMISE OF SUTTON AND WIFE as. JOHN C. MOORE 
AND OTHERS. 


Decembcr The right to a reservation of land granted by the Treaty with the Cherokees 
1842. in 1817, to each head of an Indian family, choosing to remain in this State, 
does not attach to.the land ceded by the Treaty of 1835. 


Appeal from the Superior Court of Law of Cherokee coun- 
ty, at Spring Term, 1842, his Honor Judge Batiey pre- 
siding. 

This ejectment was brought for a part of the lands known 
as the Cherokee purchase. The lessor of the plaintiff claim- 
ed title under the treaty made between the United States and 
the Cherokee Indians, July 8th, 1817, and offered the follow- 
ing evidence in support of his claim: First, a copy from the 
Register ot the Indian agent, duly certified by the Secretary 
of War, under the seal of his department ; Secondly, a plat 
and survey, made in the year 1840, by order of the court, in- 
cluding the lands described in the said entry. The plaintiff 
then called a witness, who proved that, in or about the Fall 
of 1817, and after the lessor of the plaintiff had registered 
his name with the Cherokee agent, the lessor employed this 
wi'ness to build a house, the location of which was made the 
centre of the said survey of 1840, and in which, when built, 
the lessor was prevented from residing, by the threats and 
menaces of the neighboring Indians, he, (the lessor) at the 
time when the house was built, residing about three miles 
from the said location, and having never since resided on 
any part of the said land. It was further proved, that no 
other person was residing, or had any improvement on any 
part of said survey at that time, and that the lessor of the 
plaintiff went on the land and settled in the presence of wit- 
nesses the site of the said house; and further, the wife of the 
lessor of the plaintiff was an Indian, and had four children at 
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the time of the said entry—that he never emigrated, but still December 
resided east of the Mississippi. ‘The land in controversy — 
was not a part of the territory ceded by the Indians by the — 
treaties of 1817 and 1819, but was a part of that ceded by stitin 
the treaty of 1835. The defendant’s counsel objected, Ist, 

to the reading of the copy of the record from the War de- 
partment; 2ndly, that as the lessor of the plaintiff was nota 
resident, nor had an improvement upon the said tract of land 

at the lime of the said entry, he was not entitled to a reser- 

vation under the terms of the treaty, or, at least, had aban- 

doned the same, and lost his right thereto ; 3rdly, that as the 

land in controversy was not included in the territory ceded 

by the treaty of 1817, the lessor of the plaintiff could have 
acquired no title by his said entry. It having been agreed 

by the counsel on both sides, that the points of law should 

be reserved, a verdict was rendered for the plaintiff subject 

to the opinion of the court on those points. ‘The court, be- 

ing of opinion with the defendant on the third point, direct- 

ed the verdict to be set aside and a nonsuit entered—and the 
plaintiff appealed to the Supreme Court. 


Badger, Bynum and Francis for the plaintiff. 


Clingman for the defendant, cited Sacarusa and Long- 
board v King, 2 Car. L. R. 451—Euchela v Walsh, 3 
Hawks 155— Yonaguskee v Coleman, 3 Hawks 174—Belk 
v Love, 1 Dev. & Bat. 165. 


Gaston, J. The tract of land, which is the subject of 
the present controversy, is part of the territory, which for- 
merly was held by the Cherokee Indians, and which was 
ceded to the United States by the treaty of New Echota, 
concluded on the 29th of December, 1835. The lessors of 
the plaintiffs claim to be entitled to this tract, under the pro- 
visions of the Sth article of the treaty made at the Cherokee 
agency on the 8th of July, 1817. Several questions pre- 
sented themselves upon the trial, of which the most impor- 
tant is, whether “the reservations” thereby made to the 
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Decembet heads of Indian families, residing on the East of the Mis- 


Sutton 
v 
Moore. 


sissippi, and wishing to become citizens of the United States, 
attached to, and operated upon the lands which were ceded 
to the United States by the treaty of 1835. His Honor was 
of opinion that these reservations did not attach thereto, and 
a verdict having been taken for the plaintiff, subject to that 
opinion, judgment of nonsuit was entered, and the plaintiffs 
brought up the case by appeal to this court. 


We have met with difficulties in interpreting several parts 
of this treaty of 1817, nor can we be confident, after ail the 
attention bestowed on it, that we fully comprehend every 
one of its provisions. In relation, however, to the precise 
question involved in the decision made below, we have no 
hesitation in declaring our concurrence in the opinion there 
held. 


The treaty of 1817 begins by declaring, that one portion 
the Cherokee nation, consisting of those who were known 
as the upper Cherokee towns, had made known to the Presi- 
dent of the United States their desire to engage in the pur- 
suits of agriculture and civilized life in the country which 
they then occupied, and that, finding the other part of the 
nation not disposed to unite with them in these pursuits, 
they were solicitous to have a division line established be- 
tween the upper and lower towns, and to contract their so- 
ciety within the special limits, (including the waters of the 
Hiwassee River,) to be assignedtothemexclusively. It fur- 
ther recites, that the other portion of tbe nation, known as 
the Lower Towns, had made known to the President, that 
they desired to continue the hunter-life, and, because of the 
scarcity of game where they lived, wished to remove across 
the Mississippi upon the vacant lands of the United States. 
It states that the President, in answer to these respective 
communications, had expressed his solicitude to gratify both 
parts of the nation, and had promised to provide for those, 
who should remove across the Mississippi, a tract of country 
well suited to their object, and to allot it to them in exchange 
for that portion of the country, which they might leave and 
in which country they held an undivided share in the pro- 
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portion which their numbers bore to the rest of the nation ; wae 


that, in consequence of these communications and this pro- 


mise, a region of country west of the Mississippi, on the Ar- 
kansas and White Rivers, had been selected for the emigra- 
ting portion of the Cherokees, and had been settled by a part 
of them, and these were anxious to conclude the proposed 
exchange and were ready to relinquish to the United States 
the interest or right, which belonged to them as a part of the 
Cherokee nation, to a proportionable part of the country 
which they had leftor were about to leave. After this reci- 
tal, the treaty declares, article the first, that the whole Chero- 
cee nation cedes to the United States all the lands lying north 
ind east of certain boundaries therein described, “in part 
of the proportion of land in the Cherokee nation east of the 
Mississippi, to which those on the Arkansas and those about 
to remove there, are entitled.” By the second article, the 
Cherokee nation make a further cession to the United States 
of the lands lying north and. West of certain boundary lines 
therein described. In the third article, it is stipulated that a 
census be taken of the whole Cherokee nation in the month 
of June, 1818, and particular provisions are made as to the 
mode of taking the census of those on tle east side of the 
Mississippi, who declare their intention to remove, and “ the 
census of the Cherokees on the Arkansas River and those re- 
moving there, and who at that time declare their intention of 
removing there.” In the 4th article, the contracting parties 
stipulate that the annuity due from the United States to the 
whole Cherokee nation shall be divided between the two par- 
ties agreeably to their numbers, and shall be continued to be 
divided, “ and the lands to be apportioned and surrendered to 
the United States agreeably to the aforesaid enumeration, as 
the proportionate part, agreeably to their numbers, to. which 
those who have removed and who declare their intention to 
remove, have a just right, including these with the lands ce- 
ded in the first and second articles of the treaty.” By the 
5th article, the United States bind themselves, in exchange 
for the lands ceded in the Ist and 2d articles, to give to that 
part of the Cherokee nation on the Arkansas River as much 


Sutton 


Vv 
Moore. 
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——_ land on that and the White river, as they have “or hereafter 


Sutton 


Vv 
Moore. 


may receive from the Cherokee nation east of the Mississippi, 
acre per acre, as the just proportion due that part of the na- 
tion on the Arkansas agreeably to their numbers.” In the 
6th, the United States, besides binding themselves to give to 
all the poor warriors, who may remove to the western side 
of the Mississippi, some arms and utensils, as a just compen- 
sation for the improvements they may leave, agree to pay to 
those emigrants, whose improvements add real value to their 
lands, a full valuation for the same, to be ascertained by a 
commissioner to be appointed by the President for that pur- 
pose, and to be paid as soon after the ratification of the trea- 
ty as possible. The seventh article declares, that, for all 
improvements which add real value to the lands lying with- 
in the bonndaries cedéd to the United States by the 1st and 
2d articles, the United States do agree to pay at the time 
and to be valued in the same manner as stipulated in the 6th 
article, or in lieu thereof to give in exchange improvements 
equal in value to those the emigrants may leave and for 
which they are to receive pay. “ And it is further stipulated 
that all these improvements left by the emigrants within the 
bounds of the Cherokee nation east of the Mississippi, which 
add real value to the lands and for which the United States 
shall give a consideration and not so exchanged, (that is, as 
we understand the phrase, not ceded nor to be ceded by this 
treaty in exchange for lands on the Arkansas and White 
rivers,) shall be rented to the Indians by the agent, year af- 
ter year, for the benefit of the poor and decrepit of that part 
of the nation east of the Mississippi, until surrendered by the 
nation or to the nation. And it is further agreed that the 
Cherokee nation shall not be called upon for any part of the 
consideration paid for said improvements at any future day.” 
Then follows the Sth article, on the correct construction of 
which depends the question presented for our decision. _Its 
words are, “ and to each and every head of any Indian fam- 
ily, residing on the east side of the Mississippi river, on the 
Jands that are now or may hereafter be surrendered to the 
United States, who may wish to become citizens of the Uni- 
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ted States, the United States do agree to give a reservation December 
of 640 acres of land in a square to include their improve. — 
ments, which are to be as near the centre thereof as practi- Su‘ton 
cable, in which they will have a life estate with a reversion core. 
in fee-simple to their children, reserving to the widow her 

dower, the register of whose names is to be filed in the of- 

fice of the Cherokee agent, which shall be kept open until 

the census is taken as stipulated in the 3d article of this trea-. 

ty. Provided that if any of the heads of families, for whom 
reservations may be tnade, should remove therefrom, then in 

that case the right to revert to the United States. And pro- 

vided further, that the land which may be reserved under 

this article be deducted from the amount which has been 

ceded under the first and second articles of this treaty.” 


On the 27th of February 1819, a convention was entered 
into at Washington between the United States and the Cher- 
okee nation, whereby, after reciting that the greater part of 
the Cherokee nation wished to remain on the east side ot 
the Mississippi river, and, being desirous, without further de- - 
lay or the trouble and expense of taking a census, finally 
to “adjust” the treaty of July, 1817, had offered to cede to 
the United States a tract of country at least as extensive as 
that to which the United States were entitled under its provi- 
sions, the Cherokee nation ceded to the United States all their 
lands lying north and east of a certain line therein described, 
“in full satisfaction of all claims which the United States 
have on them, on account of a cession to a part of their na- 
tion, who have or may hereafter emigrate to the Arkansas;’ 
and it was farther declared that this treaty was to be a “final 
adjustment” of that of the 8th of July, 1817. By the second 
article of this convention, the United States agreed to pay, 
according to the stipulations of the treaty of July, 1817, for 
all improvements on land lying within the country ceded 
by the Cherokees which added real value to the land, and to 
allow a reservation of 640 acres to each head of any Indian 
family residing within the ceded territory, (those enrolled for 
the Arkansas excepted) who chose to beccme citizens of the 
United States in the manner stipulated in the said treaty. 
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None of these cessions covered the territory, in which is 
situate the land in dispute. But finally, by the treaty of 
new Echota of the 29th of December, 1835, as explained 
and amended by the supplementary articles of the first of 
March, 1836, the Cherokees made a cession of all their lands 
on the east side of the Mississippi. The consideration of 
this cession was a large sum of money, five millions of dol- 
lars, paid by the United States, and in this treaty, not only 
reservations are omitted to be made, but in the preamble to 
the supplementary articles it is declared, that it is the deter- 
mination of the President of the United States not to allow 
any reservations. 

Sutton’s wife, a Cherokee by birth, and with him a lessor 
of the plaintiff, was at the date of the treaty of 1817, the mo- 
ther of four children, and lived among the Cherokees of the 
upper towns on the unceded territory. In August, 1817, Sut- 
ton, in right of his wife, caused an extry to be made of the 
land now sued for as her reservation under that treaty. The 
Cherokees would not allow him to take possession thereof, 
but held the same as a part of their territory, until they sur- 
rendered all their country on this side of the Mississippi by 
the treaty of 1835. 

The very term “ reservation” seems to imply that the land 
reserved is taken out of the territory ceded, that is to say, is 
a portion excepted from the mass of the general cession, and 
kept back or otherwise diverted when that mass was surren- 
dered. ‘The reservations, also, are described in the treaty as 
in the nature of donations or grants from the United States ; 
“the United States agree to give to each head of an Indian 
family,” and it would not only be a singular pretence of boun- 
ty but a most unusual species of grant, for the United States 
to make gifts, by way of reservation, out of a territory, not 
only recognized as belonging to the Indians, but the enjoy- 
meut of which by the Indians it was an object of the treaty 
to secure, so that they might more effectually prosecute there- 
on their plans of agricultural improvement and civilized 
life. ‘The provisos annexed to the 8th article further shew 
that the reservations were not to take effect, until after the 
cessions made ard except out of the territory ceded. The 
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first declares that upon the removal of any Indian family —— 


from the reservation allotted to them, “the right,” which __.__. 
must mean the right to the land comprehended within the — 
reservation, “shall revert to the United States.” Such a Moore. 
stipulation would be shamelessly unjust to the Indians, if 

the reservation were made out of territory, which they had 

never surrendered, and the phrase “revert” implies that the 

land coming back to the United States was such as had bee 

longed to them, subject to the relinquished reservation. The 

second proviso stipulates, that, when the United States shall 

be about to ascertain the quantity of land, which they are 

to give on the Arkansas and White rivers, acre for acre, in 
exchaige for the territory ceded by the Indians, the number 

of acres contained in the reservations is to be deducted froin 

the amount ceded. This clearly indicates that the reserva- 

tions are made out of the territory ceded. 

Nor shall we be led to a different construction of this arti- 
cle by a consideration of the terms in which the agree- 
ment on the part of the United States is expressed. “'The 
United States agree to give.” These are clearly words of 
promise, indicative of an engagement thereafter to he carried 
into execution. “To each and every head of an Indian 
family residing on the east side of the Mississippi River, on 
the lands that are now or may hereafter be surrendered to 
the United States, who may wish to become citizens of the 
United States’” The persons thus described are the objects 
of this promise, and they cannot be mistaken. They are 
such heads of Indian families as, residing on the ceded lands, 
either the lands then ceded or thereafter to be ceded, may 
prefer, instead of accompanying their brethren to the Ar- 
kansas, to reside where they have theretofore resided, and, 
quitting their nation, to become citizens of the American 
Union. And to these the United States “agree to give a re- 
servation of 640 acres of land in a square, to include their 
improvements.” The reservations, then, are on the land 
which they have improved. Now, when is this promise to 
be fulfilled? Unquestionably as the occasions for carrying 
it into execution shall arise. To the Indians residing on 

9 
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December the lands actually ceded by the treaty of 1817, the United 
States were bound to furnish the means of immediately pro- 
Sutton curing their reservations. 'These might be regarded as hav- 


v 
Moore. 


ing, upon the execution of the treaty, and, upon the decla- 
ration of their purpose to become American citizens, a 
vested right to the promised reservations upon the territory 
ceded. But no such right could be pretended on the part of 
those, who might be residing on territory thereafter to be 
ceded. This part of the engagement rested solely in cove- 
nant. At any time before the fulfilment of that covenant 
could be demanded, it was competent for the contracting 
parties to annul or modify, at their will, the agreement 
whereby it was constituted. If the engagement continued 
in force and unchanged, until a subsequent surrender or 
cession was made, then, and not till then, it was incumbent 
on the United States to give the reservations promised to 
those residing in such surrendered territory. 


If we attend to the context of the treaty of 1817, and at- 
tend also to the provisions already referred to in the treaties 
of 1819 and 1835, we cannot fail to see that the views now 
taken were those of the contracting parties. We shall see 
also what were the lands which the treaty of 1817 speaks of 
as “thereafter to be surrendered,” and we shall be satisfied 
that all which good faith requires has been done, on the part 
of the United States, in regard to these lands and the resi- 
dents thereon. It is a primary principle, and indeed the ba- 
sis, of the Treaty of 1817, that the Cherokees should cede 
to the United States such a portion of the territory, then 
held by them, as was equivalent to the share, to which, in 
proportion to their numbers, the emigrating part of the na- 
tion was entitled, and that for the territory se ceded and to 
be ceded, the United States were to allot to this part of the 
nation an equal quantity of land, “‘acre per acre,” on the 
Arkansas and White Rivers. In the preamble to the treaty, 
the President’s promise to the nation, with respect to the 
wish of one part of them to remove beyond the Mississippi, 
is expressed in these words: “ When this party (the explor- 
ing party) shall have found a tract of country suiting the 
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emigrants, and not claimed by other Indians, we will arrange December 
with them and you the exchange of that fora just propor-_ 
tion of the country they leave, and to a part of which, pro- Sutton 
portioned to their numbers, they have a right.” And again, — yyoore. 
in the preamble, the emigrating part declare their desire “to 
execute a treaty, relinquishing to the United States all the 

right, title and interest to all lands of right to them belong- 

ing, as part of the Cherokee nation, which they have left, and 

which they are about to leave, proportioned to their numbers, 
including with those on the Arkansas, those who are about 

to remove thither, and to a portion of which they have an 

equal right, agreeably to their numbers.” The cession made 

by the Cherokees in the first article of the treaty, is express- 

ed to be made “in part of the proportion of land in the 
Cherokee nation, east of the Mississippi, to which those on 

the Arkansas, and those about to remove there, are justly 
entitled.” A census was agreed to be taken of the whole 
Cherokee nation, in order, among other things, to ascertain, 

as is declared in the 4th article, what further lands were “ to 

be apportioned and surrendered to the United States, agree- 

ably to the enumeration,” so as to make up with the lands 

ceded im the first and second articles, “the proportionate 

part, agreeably to their numbers, to which those who have 
yemoved, and who declare their intention to remove, have a 

just right.” And, in the 5th article, the United States bind 
themselves to give to that portion of thé Cherokee nation on 

the Arkansas, as much land on that and the White River as 

they have, or hereafter may receive, from the Cherokee na- 

tion, east of the Mississippi, acre for acre, as the just propor- 

tion due that part of the nation on the Arkansas, agreeably 

to their numbers.” It is manifest, that the lands spoken of 

as “to be surrendered,” were such further lands as might be 
required to complete the full share of the entire Cherokee 
country, to which, in proportion to their numbers, the emi- 
grating Cherokees were entitled ; which share had been ex- 
changed with the United States for lands on the Arkansas 

and White Rivers. Cherokee families residing on the lands 
actually ceded by the treaty, and on the lands which, in pur- 

suance of the terms of that treaty, were to be afterwards 
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December surrendered, and quitting the nation in order to be incorpo- 


rated into our Union as American Citizens, thereby ceasing 


Sutton to constitute a part of either portion of the Cherokees, were 


Vv 
Moore. 


to have reservations of land assigned them; and the lands so 
reserved or taken out of the ceded territory, were not to be 
estimated in fixing the equivalent of land to be given in ex- 
change for the territory ceded. 


The treaties of 1819 and 1835, not only illustrate and 
confirm this view of the subject, but shew that the promises 
in the treaty of 1817, have been fulfilled. ‘The former of 
these, announces its purpose to be to adjust finally the mat- 
ters stipulated to be done, and remaining to be done, under 
the treaty of 1817, without the delay, trouble and expense, 
of a census, and for that end to make a further cession of a 
tract of country “at least as extensive as that to which the 
United States were entitled, under its provisions.” The 
tract thus ceded, is declared to be in full satisfaction of all 
claims which the United States have, under the treaty of 
1817; the treaty of 1819, is pronounced to be “a final ad- 
justment of that of 1817; and the reservations allowed to 
heads of Iudian families, desirous of becoming American 
citizens, are in terms confined to those residing on the ceded 
territory. By the treaty of 1819, all the promissory parts of 
the previous treaty were executed. ‘The additional territory 
promised to the United States was surrendered, and the re- 
servations promised by the United States to be made, in rela- 
tion to such additional territory, were specifically provided 
for. | ; 
The treaty of 1835, as explained by the supplementary 
articles, is made on principles totally different from those on 
which were founded the treaties of 1817 and 1819. It pro- 
vides for a sale, out and out, of the remaining territory of 
the Cherokees, east of the Mississippi, for a stipulated price. 
It makes no reservations out of that territory for any Chero- 
kee families, but, in the plainest terms, declares that the ces- 
sion is of the entire territory, unincumbered by reservations, 
or promises of reservations. 

Without passing upon the other questions raised, we are 





OF NORTH CAROLINA. 77 


decidedly of opinion that the judgment of the Superior ae 
Court ought to be affirmed with costs. 


Per Curtam. Judgment affirmed. 


JOHN COLBERT vs. WILLIAM W. PIERCY. 


A single magistrate has a right to administer the book debt cath, on a trial 
before him. 

It is competent for a party under the book debt law to swear to the price, as 
well as to the delivery of the articles stated in his account. 

And it is competent for the opposite party to cross-examine the party, taking 
his oath under that law, both as to the articles and the prices charged, with 
a view to contradict or discredit him, as he might do in regard to any other 
witness swearing to the account, the party so swearing being considered as 
a witness in his own cause. 

The cases of the State v Moiier, 1 Dev. 263, and of Kitchen v Tyson, 3 Mur. 
314, cited and approved. 


Appeal from the Superior Court of Law of Cherokee 
county, at Fall Term, 1842, his Honor Judge Pearson 
presiding. 

This was an action of slander. The plaintiff proved that 
some few weeks before the writ issued, the defendant had in 
several conversations about him said, “ oJd Colbert in his suit 
with me about the corn, swore to a lie, he swore I was to 
pay him $1 37% per bushel, when I had agreed to give him 
but $1 25 per bushel, and [ can now prove he swore to a 
lie, for I have it in writing, and if he and his sons don’t cut 
their sails low, I will have his back whipped, though he is 
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— an old man.” The defendant, under the plea of justification, 


Colbert 


v 
Piercy. 


offered in evidence a warrant issued by the plaintiff against 
him for $20, balance of his account for corn. He aiso pro- 
duced the account, in which 46 bushels of corn were charg- 
ed to the defendant, at $1 371 per bushel, and credits were 
entered for various payments in money, reducing the balance 
to $20, and proved by the magistrate, that the plaintiff swore 
to his account under the book debt law, and, after he was 
sworn, said that he let the defendant have the corn at $1 25, 
if the cash was paid down, but if it was not paid, then the 
defendant was to pay $l 374 per bushel; that the cash was 
not paid, and he had charged the $1 373, as agreed upon.— 
Much evidence was then offered by the defendant, to shew 
that the price of the corn was $1 25, without any condi- 
tion, and by the plaintiff to shew, that if the defendant did 
not pay the cash, he was to pay $1 372 per bushel. The 
defendant’s counsel insisted, that the magistrate had no right 
to administer the book debt oath, and therefore that the plain- 
tiff could not have been convicted upon an indictment for 
perjury, although the oath was false, and upon this ground 
moved the court to charge the jury, that the action could not 
be sustained. The court refused so to charge. The case 
was then submitted to the jury, who found for the plaintiff. 
A motion for a new trial having been made and refused, the 
defendant appealed to the Supreme Court. 


Clingman and Francis for the plaintiff. 


No counsel for the defendant. 


Rurrin, ©. J. From the mannerin which the objection 
is expressed, “that the magistrate had no right to adminis- 
ter the book debt oath,” it might be supposed it was contend- 
ed, that the act respecting the proving of book debts did not * 
apply to trials out of court. But it seems impossible that 
such a notion could be entertained, since it is perfectly cer- 
tain, that ever since justices of the peace exercised any such 
jurisdiction, the most common subjects of it have been ac- 
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counts proved by the party’s oath and book. In Molier’s December 
case, 1 Dev. 263, it was said, the jurisdiction of the magis- — 
trate was not to be doubted, and in that case there wis acon- Colbert 
viction for perjury upon precisely such a proceeding as that Piercy. 
in this case. - 
But we are told, that the point, intended to be raised, was, 
whether the plaintiff could, within the meaning of the book 
debt law, prove or be examined to the price charged in the 
account, as having been agreed on by the parties. Not to 
speak of the singularity of such an objection being taken 
on the evidence offered by the defendant himself, on his plea 
of justification, we are satisfied that it is altogether untena- 
ble. In the first place, admitting that it was not competent 
to examine the plaintiff to that point, yet, as he was exam- 
ined, if he swore falsely and corruptly, he committed perju- 
ry. The subject was within the jurisdiction of the magis- 
trate, and the matter deposed to was material to that in dis- 
pute, namely, the sum which thedefendant owed. In such 
a case the legal incompetency of one, admitted and sworn 
as a witness, does not screen him from the guilt or penalties 
of perjury. That is unquestionably law, and was so laid 
down in the case just cited.. In the next place, the court is 
of opinion, that the party is competent to prove the price as 
well as the delivery of the articles. The actis not restricted 
tocounts on a quantum valebat, but embraces every case of 
indebitatus assumpsit. Apprehending that we might be 
drawn into a mistake on this point by the punctuation in the 
later editions of the Statutes, we have had recourse to the 
earlier publications of the laws, and they render the point 
still more clear. Swann’s edition of 1752, gives the act as 
it first passed in 1739, C. 3, in these words: “ That when- 
ever any person shall bring any action of debt, or upon the 
case, and therein shall declare upon an indebitatus assump- 
sit, or quantum vaiebat, or quantum meruit, for goods,” 
&c. This seems clearly to shew, that in every case of as- 
sumpsit, for a demand within the limited sum, the party’s 
oath and book are evidence, provided oaly that the buyer 
and se!ler are alone privy to the contract. But those are not 
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December the strongest reasons for this interpretation. It is to be de- 


1842. 


duced from other parts of the act, and necessarily results 


— from the nature of the subject. When the act speaks of 


a 


* books of accounts,” it must mean books, as it was known 
they were universally kept; which is, by entering therein 
not only the articles sold or received in payment, but also 
the prices. Without the prices, the account is not true. Such 
is the variety in quality and price of articles of the same kind, 
that no just information of the state of the accounts can be 
gathered from books, in which only the articles are entered, 
without a price affixed. No third person can prove the val- 
ue, unless he was also privy to the delivery, so as to know 
what the kind and quality of the thing were. Now the act 
makes not only the oath evidence, but also the book thus 
kept and thus known to be kept. The whole goes to the 
jury as evidence. Then, there is the provision, that the oath 
and book shall not be evidence to an amount exceeding sixty 
dollars; which can be enforced only by annexing the val- 
ues to the articles. Furthermore, the party is to swear, that 
the book contains a true account of all the dealings, or the 
last settlement of accounts, and that he hath given the de- 
fendant all just credits. A settlement, in which the sums 
are not computed and the balance in money struck, is an 
absurd idea, not contemplated by the Legislature. As w 

conceive, the meaning of the act is, that, after the party has 
been sworn and made out by his oath, that his book has the 
requisite to make it evidence, the book proves the matters 
therein stated, as they are stated; subject, nevertheless, to 
being contested by the defendant, as provided in the fourth 
section, and as he could do, if the account had been proved 
by any other witness. It was heldin Kitchen v Tyson, 3 
Mur. 314, that the party is made a witness in his own cause, 
and may be treated as other witnesses, and discredited. It 
follows, that he may be cross-examined, as to all parts of the 
account to which his oath applies, with the view to discredit 
or contradict him, either in respect to the articles, or prices 
charged, or to the credits entered or omitted. In this case, 
after the plaintiff had taken the usual oath, that this was a 
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true account, and thereby had his book laid before the mag- December 
istrate, it was at the instance, and for the benefit of the de- ee. 
fendant himself, that the plaintiff was subjected to the special Colbert 
examination respecting the agreement touching the price of _— 
the corn, in order to shew that the account was not true.— 

That was an enquiry material to the controversy; and if he 

had sworn falsely and corruptly upon it, the plaintiff would 

have been guilty of perjury, as was expressly decided in 

The State v Molier. Judgment affirmed. 


Per CurraM. Judgment affirmed. 
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NANNY EDWARDS rs. JOHN 8. EDWARDS AND OTHERS. 


December Courts of probate are not, like courts of law, under an absolute inability to re- 


1842. 


form their judgments after they have been rendered ; and therefore applica- 
tion for relief against any of their judgments, may be made to the courts in 
which they were rendered. 

But when the sentence of such a court has been regularly pronounced, it will 
not be set aside or vacated, except under such circumstances as would induce 
a court of equity to order a judgment at law to be set aside, and the matter 
to be re-tried. 

Where a will was offered by the executor for probate in the County Court, 
and a caveat entered, and the jury found in favor of the caveators, upon 
which the executor was about to appeal, but declined to do so upon the assu- 
rance of the caveators, that if the widow of the testator did not assent to 
certain terms they proposed, the verdict might be set aside and a new trial 
had, and the widow refused her assent to these terms: Held, upon the peti- 
tion of the widow, that the sentence of the County Court against the will 
should be revoked, and the will re-propounded for probate. 

The case of Redmond v Collins, 4 Dev. 430, cited and approved. 


Appeal from the Superior Court of Law of Edgecomb 
county, at Fall Term, 1842, his Honor Judge Battie 


presiding. 


The facts of this case are sufficiently set forth in the opin- 
ion delivered in this court. 


Whitaker for the plaintiff. 
Mordecai for the defendants. 


Gaston, J. Upon examination of the petition, answer 
and affidavits, the facts of the case appear to be these: Amos 
Wooton, one of the persons named, excutors in a paper wri- 
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ting purporting to be the last will and testament of Siley December 
Edwards, deceased, offered the said instrament for probate 
in the County Court of Edgecomb, where it was contested Edwards 
by William Faircloth and Bassett Sikes, two of the next of pawards. 
kin of the deceased. An issue was thereupon made up, whe- 
ther the said instrument was the last will and testament of 
the said deceased, and at the August Term, 1841, of said 
court was submitted to a jury, who returned a verdict in fa- 
vor of the caveators. rom this verdict, the propounder of 
the alleged will was advised by his counsel to appeal, and 
was about to appeal accordingly, when the caveators, being 
apprised of this his purpose, entered into an arrangement 
with him to the following effect: It was agreed on their 
part, if Wooten would not appeal, to secure, by a proper in- 
strument to be executed by the next of kin of the said de- 
ceased, unto Nanny Edwards, his widow, the enjoyment du- 
ring her life of all the property, which by the said instru- 
ment purported to be bequeathed to her for life. But as this 
arrangement was made without her knowledge, and upon 
the presumption merely that it would be satisfactory to her, 
it was further understood and agreed, that, if she should 
withhold her assent therefrom, no advantage should be ta- 
ken of the said verdict, and the paper writing might be pro- 
pounded as a will de novo. In consequence of this arrange- 
ment and understanding, the appeal was nottaken. The 
widow, being informed of this arrangement, refused to assent 
thereto, and thereupon, at the next Term, the will was again 
brought forward for probate. Tiiis being resisted because 
of the former verdict and the judgment thereon remaining 
unreversed, the widow filed this her petition, praying that the 
verdict and judgment might be set aside, and thatshe might 
be permitted to cause the said instrument to be re-propoun- 
ded for probate. ‘'T’o this petition, all the next of kin of her 
deceased husband were made parties. The County Court 
dismissed the petition. From this sentence the petitioner 
appealed to the Superior Court, where the sentence of the 
County Court was reversed, and an order made that the al- 
leged will be re-propounded for probate. From this sentence 
the next of kin appealed to this court. 
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—— There can be no question but that the petitioner, though 
“__ not a party in form to the proceedings which were had when 
Edwards the supposed will was first offered for probate, was substantial- 
Edwards. ly a party thereto, as being represented by the executor, and 
is therefore bound by the sentence then pronounced, so long 

as it remains unreversed. Redmond v Collins, 4 Dev. 430. 
And it is because the petioner is bonnd by the sentence ren- 
dered upon these proceedings, that she is under the necessi- 

ty of having the said sentence set aside, before the instru- 
ment can be again propounded. It is certainly true also, 
that this sentence will not be revoked, except it be plainly 
shewn, that in justice it ought not to be permitted to stand in 
the way of a second effort to prove the will. Courts of pro- 
bate are not, like courts of law, under an absolute inability to 
reform their judgments after they have been rendered ; and, 
therefore, application for relief against any of their judgments 
may be made to the courts in which they were rendered.— 
But when the sentence of such a court has been regularly 
pronounced, it will not be set aside or vacated, except under 
such circumstances as would induce a Court of Equity to 
order,a judgment at law to be set aside, and the matter to be 
retried. Redmond v Collins, ut supra. A bill for a new 
trial is always watched by Equity with extreme jealousy, 
and Equity will not interfere, unless it sees, either that the 
judgment has been obtained by fraud, or that the party is un- 
conscientiously availing himself of the advantage thereof, so 
that it ought to be put out of the way, or the party restrain- 
ed from using it. Bateman v Willoe, 1 Sch. and Lef. 201. 

It seems to us clear, that it is unconscientious in the defen- 
dants to avail themselves of the advantage obtained by the 
sentence, on which they insist. But for the understanding 
that the will might be re-propounded, if the proposed com- 
promise should not be approved of by the widow, Wooten, 
who claimed to be executor, and as such represented her in- 
terest and acted for her, would, by appealing from the sen- 
tence, have rendered it null. 'To conclude her by a sentence 
thus rendered definitive, would be to shock the plainest 
principles of justice. She must have some relief against it, 
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and we see no sufficient reason why it should not be afforded December 

according to her application. a 
Some questions have been discussed here, which we shall Edwards 

not now decide. It has been disputed whether the will, if payards. 

re-propounded, should be so propounded by the executor, or 

whether it may not be propounded by the widow in her own 

naine, after citing the executor and his renouncing the office. 

The petitioner will act in that matter as she may be advised. 

We merely affirm the judgment of the court below, that the 

former sentence be set aside upon the prayer of the petition- 

2r, So that the contested will may be again offered tor pro- 


date. 


Per Curiam. Judgment affirmed. 











December 
18i2. 
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WILKINGS AND BELDEN rs. CARTER B. BAUGHAN. 


A debtor, arrested upon a ca. sa., gives bond under the insolvent debtors’ law 
for his appearance at the County Court, On his appearance, an issue of 
fraud is made up; the jury find the fraud and concealment alleged, and the 
court order the debtor to be imprisoned till he makes a full disclosure of his 
effects. The debtor appeals from this judgment, and gives bond and secu- 
rity for his appeal. In the Superior Court the issue is again tried and 
found against the debtor, but upon being called, he fails to appear: Held 
that the plaintiffs are entitled to judgment against the sureties in the appeal 
bond for their debt and costs. 

Upon such an appeal, the debtor is bound to appear in the Superior Court, as 
he originally was in the County Court. 

Although the ca. sa. on which the debtor was arrested may have been defective, 
yet it is not competent for the sureties to the appeal bond to make that ob- 
jection after judgment has been rendered against the principal. 

The cases of Mooring v James, 2 Dev. 254, Arrington v Bass, 3 Dev. 95, and 
Page v Winningham, | Dev. & Bat. 113, cited and approved. 


Appeal from the Superior Court of Cumberland county, 


at Spring Term, 1841, his Honor Judge Dicx presiding. 
‘The facts and questions in this case are fully stated in the 


opinion delivered in this court. 


Henry for the plaintiff. 
Strange for the defendant. 


Rurrin, C. J. Carter T. Baughan was arrested by a 
constable at the suit of Willkings and Belden, on a capias 
ad satisfaciendum, issued by a justice of the peace, and he 
entered into bond with John M. Jarrott and another, (who 
is since dead) as his sureties, in the usual form, with condi- 
tion for Baughan’s appearance at the next County Court, to 
take the benfit of the act for the relief of insolvent debtors, 
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as in the act prescribed. In the County Court, his creditors December 


suggested his fraudulent concealment of sundry articles and 


leged ; and the court gave the judgment, as prescribed in the 
act, that Baughan be in the custody of the sheriff, and be im- 
prisoned until a full and fair disclosure of his effects should 
be made by him. From that judgment he appealed to the 
Superior Court, and entered into bond with Neil Johnson 
and others as his sureties, with condition that “the said 
Baughan do well and truly prosecute his said appeal with 
effect, or, in case he shall have the cause decided against 
him, shal! perform the judgment, sentence or decree, which 
the Superior Court shall make or pass therein.” At Novem- 
ber Term, 1837, the transcript was filed in the Superior 
Court, and the case was thence duly continued until No- 
ber Term, 1839. Being then called, Baughan failed to ap- 
pear, and his failure was recorded ; and, at the same time, on 
the motion of his attorney, and cause shewn by the affidavit 
of his agent, the case was continued by order of the court 
until the next Term, and it was thence again duly continued 
until May ‘Term, 1841, when the issues were tried and the 
jury again found the frand and concealment as before.— 
Thereupon, Baughan was, upon the motion of the plaintiff, 
called, but-he failed to appear; and, his default being record- 
ed, the court rendered judgment thereon, against him and 
Jarrott, on the bond returned by the constable, to be dis- 
charged by the payment of the debt and interest, and the 
costs in the County and Superior Courts. ‘The creditors 
then farther moved the court fora like judgment against 
the principal and his sureties on the appeal bond, or, if the 
court should think them not entitled to more, for a judgment 
for the costs in the Superior Court. ‘To that motion it was 
objected, that, as the plaintiffs had gone to trial on the is- 
sues, the only judgment it was then competent for the court 
to pass was, that the debtor be imprisoned; and that there 
could be no judgment on the appeal bond. Of that opinion 





































sums of money ; issues were made up on the several sug- Willkings 
° - Vv 
gestions ; the jury found the fraud and concealment as al- Baughan. 
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a was the court, and refused the motion entirely ; and the 
__..._— plaintiffs appealed. 


Willkings 


Vv 


It appears to the court that these creditors had a right to 


Baughan. judgment on the appeal bond for their debt and costs, ac- 


cording to the motion in its largest form. The act, Rev. 
St. c. 58, s. 10, gives to either party, dissatisfied with the 
verdict, an appeal “as in other cases.” This imports, that 
when the debtor appeals, he shall give a bond for the perform- 
ance of the judgment against him in the court above, and also 
imports a summary remedy on it by giving a judgment against 
the sureties for whatever may be recovered against their 
principal. Rev. Stat. C. 4,s. 1 and 10. But the reasoning 
on which his Honor proceeded, is, that this cannot apply to 
the case before us, because, alter fraud found, the judgment 
is, that the debtor be imprisoned ; which operates upon the 
person merely, and is not a judgment for a sum of money, 
for which there can also be a judgment against the sureties. 
But this construction of the act seems to the court to be very 
erroneous. What may be the liabilities of the sureties for 
an appeal by the debtor, against whom issues are found, and 
against whom, being in court, the judgment of imprison- 
ment is pronounced, as directed by the 10th section, we are 
not now to say. Certainly they are not to stand imprisoned, 
like the debtor, until a disclosure be made by him. And it 
may be admitted, for the purposes of this case, that there is 
no redress against them in the case supposed. But that is a 
question essentially different from that which arises here; 
which is, what is the liability of the sureties; when the debt- 
or is not in court, but makes default? In that event the 
judgment of imprisonment cannot be rendered, or, at least, 
executed as designed by the law ; and unless there can bea 
judgment for the debt and costs against the principal, so as 
to found a judgment thereon against some or all of his sure- 
ties, it is obvious the creditor is defeated of his whole reme- 
dy, simply by the default of the debtor, which would seem 
most extraordinary. It is yielded by the reasoning on which 
his Honor’s decision proceeds, that the sureties for the appeal 
would have been liable for the debt and costs, if the debtor 
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had made default before the issues were tried, and the cred- Dee 
itors had then taken their judgment for the default; for it is___ 
said, the creditors have confined themselves to the judgment Willkings 
against the debtor’s person, by proceeding to the trial of the peughan. 
issues, and taking a verdict which authorized a personal 
judgment. Why would they have been thus liable? It 
can only be, because, upon the failure of the debtor. to ap- 
pear, the creditors can take judgment for the debt and costs 
on the bond returned by the officer, and then a second judg- 
ment on the appeal bond, whereby the parties bound them- 
selves that the debtor should perform the judgment the Sa- 
perior Court might render against him. The same reason 
ing applies to the case of a default by the debtor at any time, 
and especially after the issues found against him. The 
debtor is bound to appear, whenever duly demanded by the 
creditor, until the final adjudication. Mooring v James, 2 
Dev. 254. Arrington v Bass, 3 Dev. 95. He may be call-’ 
ed to be examined before the jury, and, upon his failure, the 
act directs that the judgment shall be for the penalty of the 
bond taken by the officer, to be discharged upon the pay- 
ment of the debt and costs. It may be true, that the credi- 
tor is not bound to try the issues, and run the risk of having 
them found against him in the absence of the debtor, but 
may at once take his judgment for non appearance; yet, 
when the verdict is the other way, that there are fraud and 
concealment, the debtor is especially bound then to appear, 
since the very object of the issues is to subject him to actual 
imprisonment. Sec. 10. To that end it is evidently con- 
templated in the act, that the debtor shall be personally pre- 
sent in court, the words being, “then and in that case the said 
debtor shall be deemed in the custody of the Sheriff, and the 
court shall adjudge him to be imprisoned, &c.” The credi- 
tor, therefore, must have a right to demand him at that time, 
and that he should submit himself to the judgment of the 
law. It cannot be thought that, at the very time the law is 
about to pronounce judgment of ‘imprisonment on the debt- 
or, he can frustrate the creditor of the fruit of his suit, both 
us against himself and his sureties, simply by withdrawing 


il 
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oy himself from the court. Even if he had made default be- 

*_ fore, and the creditor had recorded it, and had proceeded un- 

Willkings necessarily to try the issues, we do not perceive that it can 
v . . . 

Baughan. Make a difference, for the creditor hasa right to try them and 
to require the appearance of the debtor to abide by the judg- 
ment to be rendered thereon. If he fail to appear at any 
time, there is to be judgment on the bond given for his ap- 
pearance, and in the case before us, His Honur gave judg- 
ment on that bond against Baughan and Jarrott, for the debt 
and costs. That judgment refutes the argument, on which 
the court refused to give judgment on the appeal bond. It 
shews that the judgment, that the debtor be imprisoned, is 
not the only jndgment that can be rendered after fraud found; 
for, upon a default after that finding, a judgment for the 
debt and costs was given on the appearance bond. Now, 
the rendering of judgment on that bond was absolutely in- 
consistent witfr a refusal of it on the other, for the sureties 
for an appeal are conclusively bound for the performance of 
their principal in this case, as in every other case of a judg- 
ment for money. 

But, besides the’ reason stated in the record, others have 
been assigned in the argument here, why the motion should 
have been refused, which it is proper to notice. It was said, 
in the first place, upon the authority of Page v Winning- 
ham, 1 Dev. & Bat. 113, that the debtor was not bound to 
appear in the Superior Court. But that case is quite dis- 
tinguishable from this. An appeal to the Supreme Court 
only brings up a transcript of record for review as to errors 
in law ; whereas the whole case is removed by an appeal to 
the Superior Court; for a trial de novo there. Every reason, 
which makes the debtor’s appearance requisite in the Coun- 
ty Court, applies with equal force to the proceedings in the 
Saperior Court. 

It was next said, that there was a default of the debtor in 
November, 1839, and therefore that this motion could not 
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be allowed in May, 1841, without a notice to the sureties.— oa ‘ 


We see no reason why the creditor might not waive that de- —_.—_ 
fault and proceed to a trial of the issues, and then demand —— 
the debtor, and upon default then made have judgment on Baughan. 


the bonds, But, in truth, there was, we think, no default in 
1839 ; for at that term, at which the debtor failed to appear, 
the case was continued by the court, under the authority to 
do so, where the debtor has been prevented from attending 
court by good cause, to be judged of by the court. After 
that, it does not appear that he made default, until he was 
called after the verdict rendered, and, upon that then made, 
this motion was grounded. : 

It was insisted, lastly, that the ca. sa. was defective, and 
did not authorize the arrest of Baughan ; and, therefore, that 
the creditor ought to have no remedy or any security found- 
edonit. Weare not prepared to admit, that; if the execu- 
tion be invalid, the debtor could avail himself of it, after 
giving bond for his appearance, and, especially, after joining 
in the issues tendered by the creditor. But if he could ob- 
ject that matter against rendering judgment against him on 
the bond for his appearance, yet it seems to be a clear answer 
to this, and indeed to the preceding objection, that it is not 
competent to the sureties in the appeal bond to allege, that 
the judgment against their prineipal is erroneous. ‘There is 
a judgment in this case against Baughan and Jarrott, tor the 
debt and costs, from which there was no appeal. If there 
be error in that judgment, yet it is perfectly settled, that while 
it remains in force it binds the suretics for the appeal as 
much as the principal. - It fixes the sureties with the debt, 
and the only questions between them and the appellees are, 
whether there be a judgment against their principal, 
and whether he has performed it. If he has not, then 
judgment is to be rendered against them for the’ same mo- 
ney. 

The judgment below must be reversed, and judgment 
entered here for the plaintiffs on the appeal bond, for 
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Decemberthe debt and interest, and the costs of the Superior 
and County Courts, as well as the costs in this Court. 


Per Curiam. Judgment accordingly. 


STATE OF NORTH CAROLINA, ON THE RELATION OF JON- 
ATHAN B. LINDSAY ts. ENOCH L, STEPHENS & OTHERS. 


Where one put into the hands of a constable for collection a note, the amount 
of which exceeded the jurisdiction of a justice of the peace, and the con- 
stable procured the maker to substitute for it two notes, each within the ju- 
risdiction of a justice, and afterwards failed to collect the same when he 
might have done so; Held that he and his sureties were liable on his offi- 
cial bond for a breach of duty.. 


Appeal from the Superior Court of Law of Pasquotank 
County, at Fall Term, 1842, his Honor Judge Baitey pre- 
siding. 

This was an action on a constable’s bond, given by the 
defendant Stephens and the other defendants, as his sureties. 
The breaches declared on, were for collecting and not paying 
over, and for negligence in the discharge of his duty in not 
co}lecting certain claims put in his hands for collection by 
the relator of the plaintiff. It was admitted by the defend- 
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ant’s counsel, that the sum of $299 09, with interest from December 
7th September, 1842, had been collected and net paid over, 

and for that sum he admitted the defendants to be liable. State 
The only contest arose upon a note put into the hands of the ouian 
defendant Stephens, for $125 25, bearing interest from the 

Ist of January, 1838. This note was put into the hands of 
Stephens as the agent of the relator, Lindsay; and Stephens, 

as his agent, took a note from the maker for $80, and en- 
dorsed that sum as a credit on the note of $125 25, and 
thereby brought the whole amount within the jurisdiction of 

a justice of the peace. Stephens then issued a warrant on 

the note for $80, and another warrant for the balance due 

m the note for $125 25, and obtained judgment in both 

cases. The maker of the notes, at that time, had property, 

and the judgments could have been collected ; but the de- 
fendart Stephens neglected to use diligence in collecting 
them, whereby the debt was lost. The defendant’s counsel 
contended, that, as the note of $125 25 could not, in its 
original form, have been collected by the constable, by vir- 

tue of his office, as it was beyond the jurisdiction of a jus- 

tice of the peace, and consequently beyond that of a consta- 

ble, the defendant and his sureties were not liable on his of- 

ficial bond. 


His Honor instructed the jury, that, although the note of 
$125 25 could not, in its original form, have been collected 
by the constable by virtue of his office, yet, if the relator 
placed the note of $125 25 in the hands of Stephens, as his, 
(the relator’s) agent and he reduced it to two notes, so as to 
bring the whole sum within the jurisdiction of a justice of 
the peace, it was the same thing as if the relator himself had 
done it, and then placed the notes in the hands of Stephens— 
and when Stephens had so divided the note as to reduce it 
within the jurisdiction of a justice of the peace, it was his 
duty to use due diligence in collecting the notes; and if the 
debt was lost by his negligence, they ought to find for the 
plaintiff for the amount of the note of $125 25, as well as 
for the sum admitted to be due. The jury found a verdict 
for the whole sum claimed. The defendants then moved 
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December for a new trial, which being refused, they appealed to the 
1842. 
Supreme Court. 


State 
Stephens. Kinney for the plaintiff. 
No counsel for the defendants. 


Danret, J. The reasons given by the judge, who tried 
the cause in the Superior Court, are, in our opinion, correct, 
and we adopt them. He might have made his charge still 
stronger for the relator, as it appears that the constable had 
actually obtained judgments in the name of the relator on 
the two notes. Why then did he not collect those judg- 
ments? Thejudgment, we think, must be affirmed. 


Per Curiam. Judgment affirmed. 





OF NORTH CAROLINA. 


THE STATE ON THE RELATION OF WILLIE ROGERS sv. AN- December 
DERSON H. WALKER AND OTHERS. 1842. 


Appeal from the Superior Court of Law of Granville 
County, at Spring Term, 1842, his Honor Judge Dicx pre- 
siding. 


Badger for the plaintiff. 
Waddell and Iredell for the defendants. 


Danret, J. This case is in every particular like that of 
the State v Stephens and others, decided at this Term (Su- 
prap. 92.) The reasons there given, induce us to affirm 
the judgment in this case. 


Per Curiam. Judgment affirmed. 
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THE STATE ON THE RELATION OF WILLIAM H. WILLS vs. 
JOEL 8. SUGG AND OTHERS, 


December In cases where a demand of a claim is required before suit can be brought, as 


1842, 


against a constable for money collected, when the demand is made the 
claim is turned in‘o an ordinary debt, and it becomes the duty of the debtor 
to pay the creditor in a reasonable time. 


Appeal from the Superior Court of Law of Edgecomb 
county, at Fall Term, 1842, his Honor Judge Bartie 
presiding. 

This was an action of debt upon a constable’s bond, exe- 
cuted by the defendants, upon the appointment of Sugg as 
constable, in the county of Edgecomb, for the year 1838.— 
Upon the trial, the relator, after proving the execution of the 
hond, produced a receipt given by the constable in the year 
1838, for the collection of several claims against different 
persons, and among others, two against one F’. Jones, for 
about forty dollars. He then called a witness, who stated 
that, some time in February, 1841, he was present when the 
relator called on the defendant Sugg and demanded a settle- 
ment; to which Sugg, admitting that he had collected the 
Jones’ claims, replied that he had no money nor his papers 
with him, but that, if the relator would appoint a day, he 
would come toa settlement. The relator thereupon said 
that he had waited a long time and he would not have a set- 
tlement by piece-meal, and declined to appoint a day. This 
occurred in the town of Tarborough, within six miles of 
the residence of Sugg and eighteen of that of the relator, 
Sugg and the relator living about twelve miles apart ; and 
it was after the defendant Sugg had gone out of office. The 
writ was issued in the month of April following. The 
counsel for the defendants objected that there was no de- 
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mand, sufficient to sustain the action, made upon the de- December 
fendant Sugg, prior to the bringing of the action, and that " 
the fair interpretation of Sugg’s reply, that “he had no mo. Wills 
ney nor his papers by him,” was, that he did not then have ous 
the money or papers about his person, but he had them at 

home, and there was therefore no refusal to pay or settle.— 

The counsel for the relator on the other hand contended, 

that, upon the demand testified to by the witness, the defen- 

dant Sugg ought immediately to have paid or tendered the 
money, admitted to have been collected by him, or that he 
ought, after that time, to have sought out the relator, especi- 

ally as they both resided in the same county, in a reasonable 

time, and have settled with and paid him. The court held, 

and so instructed the jury, that the demand stated by the 
witness, if believed, was sufficient—that the defendant Sugg 

was bound then and there to have paid or tendered the mo- 

ney he had collected, and that failure to do so was a breach 

of his official bond, for which he was responsible, and that 

what the relator afterwards said abont a piece-meal settle- 

ment, furnished mo excuse for such breach. There was a- 
verdict for the plaintiff, and judgment being rendered pursu- 

ant thereto, the defendant appealed. 


B. F. Moore for the defendants contended, that Sugg was 
only bound to account as an agent, and that the plaintiff 
must shew a misapplication of the money, or a breach of 
trust. Governor, use of White v Miller, 3 Dev. & Bat. 
55. Potter v Sturges, 1 Dev. 79. 2dly. That trover would 
not lie, on such a demand, for the papers. 3dly. That when 
the relator refused to appoint a day, and said he would not 
settle by piece-meal, in effect he said, you need not offer the 
Jones money, [ll not receive it. Therefore, the defendant 
Sugg, was under no obligation to go to the relator, and take 
the money. Mannv Vick, 1 Hawks, 427. 


Badger §& Whitaker for.the plaintiff, contra. 


Daniet, J. In February, 1841, the relator demanded a 
12 
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December settlement of Sugg, the constable. Sugg then admitted, that 


1842, 


Wills 


v 
Sugg. 


he had collected for the relator, the sum of forty dollars, but 
that he, then and at that place, had neither money nor his 
papers with him. On the 28th of April, following the de- 
mand, the relator issued his writ against Sugg and his sure- 
ties. The parties lived about twelve miles apart. On the 
trial the defendants objected, that there had not been a suffi- 
cient demand to sustain the action. The relator insisted 
that the demand was sufficient, and that Sugg, after that e- 
vent, in a reasonable time, ought to have sought him and 
made asettlement. The court charged the jury that the de- 
mand was sufficient. And we think, that the time, which 
intervened between the demand and the issuing of the writ, 
was amply sufficient for Sugg to have sought out the relator 
and made the settlement, as by law he was then bound to 
do. For, although, according to the previous decisions, 
there must be a request before suit, yet the demand turns 
this into an ordinary debt, and it renders it the duty of the 
debtor to seek the creditor in a reasonable time. We there- 
fore think, that there was a breach of the bond before the 
writ issued. The remark of the judge, that there was a 
breach of the bond instantly on the demand and refusal to 
pay, if erroneous, was altogether immaterial in this case, 
and therefore not a ground for anew trial. The relator 
proved a demand, and more than a reasonable time after for 
a settlement, before he issued his writ. The judgment must 
be affirmed. 


Per Curiam. Judgment affirmed. 
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THE STATE ON THE RELATION OF J. & C. ELLEN vs. SAM- 
UEL ARRINGTON AND OTHERS. 


The Clerk of a Court, having in his possession a bond of a large amount, a 
which had been deposited in his office by order of the court, and belonged ‘ 
to certain parties to a suit pending in the said court, transferred the bond to 
one Ricks. In part consideration of the transfer, Ricks gave the Clerk a 
receipt for a. sum of money then in the hands of the Clerk in his official 
capacity, and belonging to the relators, of whom Ricks was the guardian.— 
Afterwards, the amount of the bond was recovered from Ricks by the per- 
sons to whom it belonged. Held, that under these circumstances the re- 
ceipt of Ricks, the guardian, was no bar to an action by the relators on the 
official bond of the Clerk, to recover the money due to them, and which the 
Clerk refused to pay. 


Appeal from the Superior Court of Nash county, at Fall 
Term, 1842, his Honor Judge Bart ue presiding. 


This was an action of debt upon a bond executed in Au- 
‘gust, 1834, by the deferdants, as sureties of Arthur Whit- 
field, appointed Clerk of Nash County Uourt. Pleas, condi- 
tions performed, and Statute of Limitations. Upon the tri- 
al, the following facts were proved or admitted. In the 
year 1835, and prior to the month of August in that year, a 
sum of money amounting to $210, was paid into the Clerk’s 
office, belonging to the relators, who were minors. This 
money was at that time demanded of the Clerk by John 
Ricks, then the guardian of the relators, but was not paid to 
him. On the 19th of June, 1837, the said Ricks, ‘being still 
guardian, and having received of the said Clerk all of the a- 
bove sum, except $123 53, purchased of the said Clerk the 
bond mentioned in the case of Bunting and others v the 





100 


IN THE SUPREME COURT. 


December said Ricks, reported in the 2d vol. of Dev. & Bat. Eq. Rep. 
2. , é, 
__ p. 130, and gave in part payment therefor the said sum of 


State 


$123 53, belonging to his infant wards, and gave to the said 


Site, Clerk his receipt in full for the same. ‘This receipt was not 


under seal, but was intended by the parties at the time to be 
a full discharge of the debt. Ricks was afterwards com- 
pelled by a decree of the Supreine Court, to pay over the 
proceeds of the said bond to the parties properly entitled 
thereto, and no part of the same was applied to his own use 
or the use of his wards, the present relators. One of the 
relators came of age in August, 1839, and the other in Feb- 
ruary, 1841; and the suit was commenced on the 7th of Au- 
gust, 1841. A demand of the sum claimed just before issu- 
ing the writ, was proved. Upon this case the court was of 
opinion, that the relators were entitled to recover, and there- 
upon, a verdict and judgment were rendered for them, and 
the defendants appealed. 


B. F’. Moore for the plaintiff. 


Badger for the defendants. 


Rurrin, C. J. This is an action on the official bond of 
Arthur Whitfield, as Clerk of the County Court of Nash. 
During the year covered by the bond, the sum of $123 53 
was paid to him as Clerk, which belonged to the relators, 
who were then infant wards of John Ricks. Whitfeild had 
also in his handsa bond given by Bunn and Cooper, for 
$1106, which had been deposited in his office as a fund be- 
Jonging to other persons, parties in another suit, which the 
court had ordered him to collect. On the 19th of June, 
1837, Whitfield assigned that bond to Ricks; and patt of 
the consideration therefor was the said sum of $123 53 be- 
longing to the relators, and Ricks then gave his receipt 
therefor, as being paid by Whitfield to him, as the guardian 
of the relators. Afterwards, in 1838, at the suit of the per- 
sons for whose benefit the bond had been given, Ricks was 
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compelled by a decree of the Court of Equity to surrender 7 
the bond or pay over its proceeds to those persons, on the 
ground that he had notice of their interest in it, and that — 
Whitfield was misapplying it; as may be seen in the re- Arrington. 
ported case of Bunting v Ricks, 2 Dev. & Bat. Eq. 130. 
No part of the proceeds of the bond was applied to the use 
of the relators; and they afterwards coming of age demand- 
ed payment and then brought this action, which was tried 
on the pleas of conditions performed and statute of limita- 
tions, and a verdict given under the direction of the court 
for the principal and interest due the relators ; and from the 
judgment the defendants appealed. 


The court is of opinion the judgment was riglit. The 
action was brought within due time ; being less than three 
years after the elder of the relators came of age. On the 
other plea, the only objection urged is, that the guardian be- 
came chargeable to his wards on the transaction between 
him and Whitfield. But, supposing Ricks to be thus charge- 
able, it does not follow that Whitfield was thereby discharg- 
ed. A guardian may become liable for a debt to the wards, 
in instances in which the debtor may not be discharged; as 
from negligence to collect or bring suit within a proper time, 
or the like. Both may be responsible to the infants. No 
doubt, a guardian has authority to receive money owing to 
his ward. But it is a different question, whether the guar- 
dian can discharge the debtor without receiving satisfaction, 
whereby the insolvency of the guardian would cause a loss 
of the debt altogether. But that need not be considered ; 
for here the receipt given by Ricks was not under seal, and 
is susceptible of explanation ; and it turns out that, although 
intended at the time by Ricks and Whitfield as a payment, 
there was, in fact, no payment at all. It was held that the 
bond was not effectually transferred by Whitfied, and it was 
decreed still to belong to the original proprietors, and conse- 
quently taken from the relators. How, then, have they 
been satisfied by Whitfield for the money he received of 
theirs? This was no more a payment than if received in a 
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—— forged bond, or counterfeit money. Whitfield, therefore, re- 


EO 


IN THE SUPREME COURT 


mains liable for the money in his hands ; and, if he does so, 
of course do his sureties. 


Per Curram. Judgment affirmed. 


STATE OF NORTH CAROLINA ON THE RELATION OF PELEG 
S. ROGERS AND Co, rs. ISRAEL F. DILLIARD & OTHERS. 


An officer has a right to levy an execution upon a horse, though the owner is 
riding him at the time. 


Appeal from the Superior Conrt of Law of Granville 
county, at Fall Term, 1842, his Honor Judge Serre 
presiding. 

This was an action of debt upon a constable’s bond. The 
breach assigned was,, the failure to levy and collect certain 
executions, which the relators had placed in the hands of 
the defendant Dilliard, as constable, against Thomas A. York 
and W.S. Lloyd. The relators offered in evidence Dilliard’s 
receipt for the notes of the parties aforesaid; and proved 
that they had a certain horse of the value of $50, which 
had belonged to York, but which he swore had been sold 
and purchased by Lloyd. It was further in evidence, that, 
after the executions came into the hards of the constable, 
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Lloyd and the constable were together at the house of the December 
relator Rogers, and that Lloyd was riding the horse; that _ 
the relator directed the constable to levy on the horse and he State 
would indemnify him ; that the constable and Lloyd left in piyigra. 
company, and went to two or three public places ; that the 
constable endeavored to get Lloyd to dismount, in order to 
enable him to levy and get possession of the horse ; that 
Lloyd refused to do so, and continued on the horse until the 
parties separated ; that Lloyd returned to the house of York, 
where he lived, and left the horse; that on the following 
day another constable levied on the horse and sold him as 
the property of York. It was contended in behalf of the 
relator, and the court so charged, that the constable had a 
right to levy on the horse, notwithstanding the owner was 
on him at the time; and, if the jury collected from the evi- 
dence thrt the constable could have levied and got posses- 
sion of the horse without a breach af the peace, it was his 
duty to have done so, and his failure was such a neglect as 
would render him liable. 

The jury found a verdict for the plaintiff, and a motion for 
anew trial having been made and overruled, and judgment 
rendered for the plaintiff pursuant to the verdict, the de- 
fendants appealed. 


Badger and Saunders for the plaintiff. 
No counsel for the defendants. 


Rurrin, C. J. Itis stated by Lord Coke, 1 Just. 47. a. 
that a horse, when a man or woman is riding on him, or an 
axe in a man’s hand cutting wood, are for that time privi- 
leged, and cannot be distrained. But this does not apply to 
a seizure in execution, thongh it is probable the objection 
here taken may have been drawn from it, upon some notion 
that the cases were similar. Very clearly the passage does 
not justify it, for itis confined to distress for rent or of beasts 
damage feasant, and we know that many things can be ta- 
ken on execution, which cannot, under like circumstances, 
be distrained. ‘Though we find the rule thus clearly stated, 
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—’ with respect to distress, there is no such doctrine in any 


State 
v 


Dilliard. 


author, with respect to process of execution. There is an ob- 
vious distinction between the cases, which furnishes the rea- 
son of the difference, which is, that making distress is the 
act of the party himself, to whom the law entrusts to some 
extent the power of self redress, and the seizure upon execu- 
tion is the act of an indifferent minister of the law, not pro. 
Lably disposed to make an unnecessary seizure, or to make it 
at an unseasonable period. A man’s house protects him and 
his property, if to be got at only by breaking the house.— 
But there is no authority or reason, which would exempt 
from seizure, an article in the use of the owner, which 
would not equally protect it, if in his presence merely. It 
is as much the duty of the party to surrender to the officer 
the horse he is riding, as itis to allow him peaceably to take 
the horse from which he has just dismounted ; and a breach 
of the peace, or resistance to the authority of the officer, is 
not more provoked or probable in the one case than in the 
other: the law requiring in each case submission to its pro- 
cess, and conferring the power to use such force as may be 
needed to execute the process effectually. 


Per Curram. Judgment affirmed. 
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DOE ON DEMISE OF JOHN H. BLANCHARD ts. MARY 
BLANCHARD. 


The purchaser at an exece‘ion sale must shew a judgment, and an execution December 
corresponding thereto. An execution at the instance of B. is not warranted 1842. 
by a judgment in favor of A. 

If a constable in returning to court a levy on land does not describe it as re- 
quired by the Statute, Rev. St. c. 46, s. 16, a purchaser under a venditiont 
exponas, issued by the Court, in order to support his title in a trial at law, 
must shew by extrinsic evidence, that the return does as completely identify 
the land as it would have been identified by a literal observance of the Stat- 
ute. 

The cases of Huggins v Ketchum, 4 Dev. & Bat. Rep. 414. Smith v Law, 

2 Ired. Rep. 457. Den on dem. Dobson v Murphy, 1 Dev. & Bat. 586, and 
Ingram v Kirby, 2 Dev. & Bat. 21, cited and approved. 


= we SS YS |S S&F 


Appeal fiom the Superior Court of Law of Duplin 
county, at Fall Term, 1842, his Honor Judge Maniy 
presiding. 

On the trial of this ejectment the lessor of the plaintiff, as 
a part of his title, produced a judgment in favor of William 
McCurdy against Noah Blanchard, obtained before a justice 
of the peace, and a separate execution with subsequent legal 
proceedings in favor of Reuben Blanchard, against Noah 
Blanchard. This execution was indorsed as follows : 


“Levied on tie land of Noah Blanchard, joining the 
lands of H. Blackmore, Reuben Blanchard, and others. 8th 
April, 183k. 


JES. LAWSON, Dep. Sheriff. 


This execution was returned to court, and notice given 
to the defendant in the execution. A venditioni erponas 
issued from the court fotinded on this levy, and, at the sale 
of the land, Reuben Blanchard became the purchaser, and 

b3 
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December under him the lessor of the plaintiff claims. The court in- 
#2. timated an opinion, that the plaintiff in the execution, who 
Blanchard became the purchaser at the sale, acquired no title on account 
Blanchara, Of the defectiveness of the proceedings, that the execution 
was not supported by the judgment, and, if it were, there 
was no sufficient levy endorsed upon the execution, and, 
without them, the subsequent judgment and order of sale 
were nullities. 

In submission to this opinion, the plaintiff suffered a non- 

suit, and appealed to the Supreme Court. 


No counsel for the plaintiff. 
D. Reid for the defendant. 


Gaston, J. The plaintiff undertook to deduce a title in 
the premises to his lessor, under a purchase and conveyance 
from the Sheriff. ‘The execution, under which the Sheriff 
sold, was a venditioni erponas, purporting to have been is- 


sued from the County Court, and commanding the Sheriff to 
expose to sale, “the land of Noah Blanchard, joining H. 
Blackmore and others,” which land, the execution recited, 
had geen theretofore levied on by a constable, by virtue of 
judgment against the said Noah, in favor of Reuben Blanch- 
ard, and which levy had been returned to court and con- 
firmed, and an order of sale thereon made. It does not ap- 
pear that the order of court was exhibited, but the plaintiff 
gave in evidence a writ of fieri facias issued by a justice in 
favor of Reuben Blanchard against Noah Blanchard, a re- 
turn thereon by the constable, of a levy on the land of Noah 
Blanchard, “joining the lands of H. Blackmore, Reuben 
Blanchard, and others,” and a notification from the constable 
to the said Noah, of the levy aforesaid, that it would be re- 
turned to the court, and that the said court would be moved 
for an order of sale thereon. The plaintiff also gave in ev- 
idence a judgment before the justice, which he alleged to be 
that whereon the fieri facias was sued out, but the same 
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was a judgment rendered for William McCurdy, against the December 
said Noah. Upon this evidence the court was of opinion ” 
that the plaintiff had not made out a title -in his lessor, and, Blanchard 
the plaintiff thereupon submitted to a nonsuit. Blanchard. 
We see no error in the opinion expressed. Both the ob- 
jections made below to the title, appear to us to be well 
founded. 
A venditioni erponas confers no original authority on the 

officer to make the debt recovered. It is but an orderto car- 

ry out into final effect, by a sale, a levy previously made; 

and if that levy be not valid, the sale under the venditioni 
transfers no title. If a valid levy has been made on chat- 

tels, the Sheriff may, after the return of the fieri facias, sell 
without a venditioni, because by the seizure he has acquired 

a property in the chattels, for the purpose of satisfying the 
creditor. If the levy has been made on land, he cannot, af- 

ter the return of the fieri facias, sell without a venditioni, 
because with us, by such a levy, the land is not seized by 

the Sheriff, but only se¢ apart for the satisfaction of the 
judgment, and the authority of the Sheriff to act under the 
feeri facias, expired by its return. Butin each case, it is in- 
dispensable for the security of the purchaser, that the thing 

sold should have been seized or levied on by virtue ofa valid 

Jji-fa. It is also perfectly settled with us, that, however an of- 

ficer may be protected in rendering obedience to an execu. 

tion, although unwarranted by a judgment, because he is not 

bound to look behind his writ, a purchaser under an execu- 

tion sale must shew, not only the execution, but a judgment 
which warrants and sustains it. Den on dem. of Dobson 

v Murphy, 1 Dev. & Bat. 586. And this doctrine has been 
explicitly held in cases of levies made by constables return- 

ed to Court, and sales under writs of venditioni there a- 
warded. Ingram v Kirby, 2 Dev. & Bat. 21. Now it can- 

not be pretended, that an execution in favor of B. is 
warranted by a judgment rendered in favor of A. 


The levy too, as returned, does not conform to the provi- 
sions of the law. The law requires that it shall set forth 
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December what land the constable has levied on, “ where situate, on 
what water course, and whose lands it is adjoining.” Rev. 
Stat. c. 62, s. 16. In construing this enactment we have 
held, that whenever the levy returned departs from the terms 
of description prescribed in the Statute, the onus is thrown 
on the purchaser of shewing, by extrinsic evidence, that the 
return does as completely identify the land, as it would have 
been identified by a literal observance of the Statute. Hug- 
gins v Ketchum, 4 Dev. & Bat. Rep.414. Smith v Low, 
2 Ired. Rep. 457. No extrinsic evidence in this case was 
offered to establish this identity. ‘The judgment of the Su- 
perior Court is affirmed with costs. 


Per Curiam. Judgment affirmed. 


FREEMAN LEATH AND OTHERS vs. JACOB SUMMERS AND 
OTHERS. 


In a petition to turn or change a public road, it must be alleged that the new 
road is necessary, or Would be more useful to the public—otherwise the peti- 
tion will be dismissed, 


Appeal from the Superior Court of Law of Caswell 
County, at Fall Term, 1842, his Honor Judge Serr e pre- 
siding. 
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This was a petition to alter a public road between certain December 


termini designated in the petition, and was brought up by 
appeal to the Superior Court. ‘The petitioners merely pray- 
ed for an alteration of the road without assigning any rea- 
sons therefor. A copy of the petition had been served on 
the defendant, who appeared and opposed it. At the hearing 
the counsel for the defendant moved to disiniss the petition, 
Ist, for the want of sufficient matter set forth in the petition 
to enable the court to found any decree thereon: 2ndly, be- 
cause of a former decree on the same subject matter between 
hese parties in the Court of Pleas and Quarter Sessions of 
Jaswell, at April Term, 1841; and, in support of the latter 
detition, he produced a petition and the records of the Coun- 
ty Court, shewing a hearing of the petition at April Term 
aforesaid, upon the testimony of witnesses and argument of 
counsel, and a decree dismissing the said petition at the 
costs of the petitioners. His Honor being of opinion with 
the petitioners upon the latter question, refused the motion 
to dismiss upon that ground ; but, being satisfied that the pe- 
tition was so defective as not to authorize any decree, direct- 
ed the same to be dismissed at the costs of the petitioners. 
Krom this decree the petitioners appealed to the Supreme 
Court. 


W. H. Haywood for the petitioners. 
Morehead for the defendant. 


DantEL, J. This wasa petition to turn a road. The 
defendants moved the court to dismiss it, because there was 
no allegation in it, that the new road was necessary, or 
would be more useful to the public. The court, for this 
reason, dismissed the petition, and the petitioners appealed. 
We are of opinion that the judgment of the court was cor- 
rect. By the 1st section of the act, Rev. St. c. 104, s. 1, the 
County Court has power to order the laying out of public 
roads, when necessary ; and to alter roads as often as occa- 
sion shall require, so as to make them more useful. The 


Leath 
v 


Summers. 
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December second section of the said act, after pointing out the mode of 

_ proceeding in petitions of this kind, authorizes the County 

Leth Court “ to hear the allegations set forth i in the said petition;” 

Summers, 804, if sufficient reasons be shewn, the court has power to 

order the laying out or discontinuance of the said road, as 

the case may be. This petition has no general nor particu- 

lar allegation in it, that the road, sought to be established, 

would either be necessary or useful tothe public. The 

court, therefore, had no power to hear witnesses to prove 

any thing, except the allegations set forth in the petition; 

and these allegations ought to be such as to make a proper 

ease, coming within the meaning of the Act of Assembly. 

The petitioners did not move to amend their petition. The 
judgment must be affirmed. 


Per Curiam. Judgment affirmed. 
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STATE sv. MICHAEL N. FISHER. 


An indictment charging a person with disturbing “a religious assembly, com- December 
monly called a quarterly meeting conference,” cannot be supported. 1842. 
The indictment should charge that the assembly had met “for divine wor- 
ship,” “ divine service,” “ religious wership or service,” wumtie of the 


same import. 
The case of the State v Jasper, 4 Dev. 323, cited and a: ques. 

Appeal from the Superior Court of Law of Craven 
County, at Fall Term, 1842, his Honor Judge Manty pre- 
siding. 

The defendant was tried upon the following indictment, 
to which he pleaded not guilty, viz: 


State of North — _ Superior Court of Law— 


Craven County. Fall Term, 1841. 

The jurors for the State, upon their oath, present, that, on 
the first day of October, one thousand, eight hundred and 
forty one, a certain assembly of people, at a certain church 

or meeting house, devoted to the service of Almighty God, 
situate, lying and being in the county of Craven, and com- 
monly called Brice’s Creek meeting house, did meet and 
congregate for the purpose of public worship of God; and 
the said certain assembly of people, within the church or 
meeting house aforesaid, in the county aforesaid, then and 
there did worship Almighty God, aud engage in religious 
services ; and after the said services and. worship of Al- 
mighty God were finished and concluded, afterwards to wit, 
on the said first day of October, in the year aforesaid, the 
said congregation and assembly of peopie, then and there in 
the said church or meeting house, in the county aforesaid, 
did immediately meet and assemble together and hold a re- 
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~—— ligious assembly, commonly called Quarterity Meeting Con- 


State 


Vv 
Fisher. 


—__ ference ; and the jurors aforesaid, upon their oath aforesaid, 
do farther present that Michael N. Fisher, iate of the county 
of Craven, afterwards, on the said first day of October, in 
the year of our Lord one thousand eight hundred and forty- 
one, whilst the said congregation and assembly of people 
were so assembled as aforesaid, and engaged in the serv:c2s, 
duties and business of the said religious assembly, common- 
ly called Quarterly Meeting Conference, in the said church 
or meeting house, commonly called Brice’s Creek meeting 
house, in the county aforesaid, unlawfully, wittingly and of 
purpose, maliciously and contemptuously did come into the 
said congregation, during the services of the said religious 
assembly, commonly called Quarterly Meeting Conference 
as aforesaid, and did then and there, unlawfully, wittingly 
and of purpose, maliciously and contemptuously disquiet 
and disturb the said congregation, by then and there talking 
aud cursing and swearing with a loud voice, and also by 
cursing and abusing with a lond voice Robert J. Carson, he 
the said Robert J. Carson being a regular minister of the 
gospel, and then and there presiding in the said religious as-. 
sembly, and also by ridiculing and denouncing, then and 
there in aloud voice and in an insulting manner, the doc- 
trines of our Saviour, as had been preached and held forth 
by the said Robert J. Carson, then and there from the pulpit 
during divine service as aforesaid, and by then and there 
making divers ridiculous and indecent actions and grimaces, 
and otherwise misbehaving himself during the performance 
and business of the said religious assembly in said church 
or meeting house, to the great disturbance, insult and com- 
mon nuisance of the orderly people then and there assem- 
bled, and against the peace and dignity of the State. 

Upon the trial, it was proved that the defendant was one 
of a congregation of persons, who assembled at a meeting 
house in Craven county, for the worship of Almighty God ; 
that after divine service was concluded, and the assembly 
dismissed, certain members of the society, to the number of 
ten, or thereabouts, (including the preacher,) assembled in 
the meeting house, and formed themselves into what is call- 
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ed “Quarterly Meeting Conference,” for the transaction o 
business connected with the temporal welfare of the society ; 
that soon after they were organized, ahd while the people 
were dispersing, the defendant came near the door of the 
meeting house, and in a very angry manner walked back- 
wards and forwards repeatedly before it, using loud, profane 
and threatening language, so that those persons, who were 
within the house, as well as those who stood around, heard 
him. In behalf of the defendant, it was contended that 
there should not be a conviction, for the reason that it was 
not a congregation engaged in religious exercise, and this 
was the charge. But the presiding Judge believed, and so 
stated, that the substance of the charge was, the disturbing 
of an assetnbly of religious people, not engaged in divine 
worship, but whilst they were performing duties and servi- 
ces of a secular character, appertaining to their association ; 
and the Judge instructed the jury, thatif they believed from 
the evidence, that ten or more persons, congregated for such 
purpose had been disturbed and interrupted in the perform- 
ance of their business by the defendant, they might and 
should find him guilty of the charge in the bill. The 
jury returned a verdict of guilty. Upon a motion in ar- 
rest of judgment, the court arrested the judgment upon 
the ground that the indictment does not set forth any 
criminal offence. It does not charge that the assembly 
disturbed was engaged in the worship of God, or engaged a- 
bout any other public duty, and such allegation is indispen- 
sable to make the charge in the bill a public wrong, proper 
to be redressed by complaint of the State. From this judg- 
ment, the Solicitor for the State appealed to the Supreme 
Court. 


Attorney General and J. H. Bryan for the State. 


No counsel for the defendant. 


Rurrin, ©. J. The points arising upon the record in 
this case were, we think, correctly apprehended, and decided 
upon proper principles in the Superior Court. 

14 





114 


December 
1842. 


State 
v 
Fisher. 


IN THE SUPREME COURT 


The offence charged is, that the defendant disturbed “a 
religious assembly, commonly called a Quarterly Meeting 
Conference,” by certain acts set forth in the indictment. But 
it does not state the purpose of that assembly, and, particu- 
larly, that it was for divine worship. Without possessing 
precise information of the province of that hody, which is 
known as “ Quarterly Meeting Conference,” among one of 
our respectable religious sects, we can only say, that we sup- 
pose it is not a meeting for divine service by worship, but for 
the secular service of the society in its temporal matters, or 
as a local ecclesiastical tribunal, for the purposes of discip- 
line. But whether that be the true character of the body or 
not, certainly we are so to consider it on this indictment ; 
for it expressly states, that, “after the religious services and 
worship of Almighty God were finished and concluded,” the 
defendant committed the disorderly acts charged. Calling 
it “a religious assembly,” means nothing more in this case 
than “an assembly of religious persons,” who were disturb- 
ed by the defendant, but not while engaged in the exercise of 
their mode of worship. In the opinion of the court, that, 
although a grossly indecent and immoral act, is not a crimi- 
nal offence, punishable by indictment. There was no in- 
terference with the rights and duties of conscience, which 
are secured both to individuals and congregations, by the 
guaranty in the constitution ot liberty of worship. That is 
an offence, which cannot be described either in a statute or 
an indictment, without the use of such general terms as 
“divine worship,” “divine service,” “religious worship or 
service,” or the like ; or by some more special phrase, denot- 
ing the inferruption or hindrance of the performance of a 
specific part of the religious service adopted by the church 
or sect. Thus our statutes of 1800 and 1807, (Rev. St. c. 
99, s. 8, 10,) punish disorderly conduct at churches or meet- 
ing houses, at which “ persons are assembled for divine wor- 
ship.” In like manner the precedents, whether at common 
law or under the English acts of parliament, use the same 
tanguage ; some of which may be found, 2 Chitty’s C. L. 
21,24 to 34. In Jasper’s case, 4 Dev. 323, the indictment 
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was conformable to those precedents, using, in one part of it, rents 
the words “ public worship of God,” and in another part, ‘ 
“ during the performance of divine service.” Nor can the 
defendant be regarded as hindering a legal—as contradistin- 
guished from a religious—duty, in the performance of which, 
men are brought together in masses, in order to exercise po- 
litical functions, or execute public service, such as attending 
an election, or holding a court. The interruption of sucha - 
duty by violence or menace, must be an injury to many in- 
dividuals, and a detriment to the community ; the duty be- 
ing imposed by public law, and concerning the public wel- 
fare. But the association, on which this outrage was prac- 
tised, though formed for purposes undoubtedly lawful and 
useful, is yet entirely voluntary. Not being required by the 
law, nor, like an assemblage of religious worshippers, its in- 
violability assured by the constitution, the Jaw cannot treat, 
as public wrongs, acts which incommode it as a private, sec- 
ular and voluntary association, but can only punish them, 
when they amount to offences against the persons of the in- 
dividuals, who compose the meeting, or some other specific 
offence. ‘There must be some such restriction upon the doc- 
trine, else we should be obliged tu hold any conduct indict- 
able, which annoys two or more persons called together for 
a purpose not unlawful; which would be extending the 
principle much farther than it has been, or ought to be car- 
ried. 

It was not even contended at the bar, that the indictment 
could be sustained, as one for blasphemy, by that part of it 
which states, the “ridiculing and denouncing, in an insult- 
ing manner, the doctrines of our Saviour, as had been set 
forth and preached by the minister, during the divine ser-— 
vice,” which had preceded, and it was properly not so con- 
tended. For, if an indictment for blasphemy will tie in this 
State, the present is clearly not one, since it does not state 
the doctrines set forth by the preacher, nor the blasphemous 
language of the defendant, whereby it might appear that 
the doctrine of the preacher is a doctrine of christianity, as 
known to the law, and that the object of the defendant 
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December was not to discuss a controverted point of that religion, 
is maliciously to undermine or subvert the whole sys- 


tem, 
In no point of view, therefore, can the indictment be 


supported ; and it must accordingly be certified, that there 
is no error in the decision under appeal. 


Per Curiam. Ordered to be certified ac- 
cordingly. 


STATE vs. WILLIAM B. DUNKLEY. 


In an indictment for murder, where the assault is alleged to have been com- 
mitted in some county in this State, and the death to have occurred in 
another State, it is not necessary that the indictment should conclude against 
the form of the Statute. 

By the Statute (Rev. St, c. 75, s. 15) no offence is newly created, nor raised 
to a higher offence, nor an additional puaishment annexed. 

That part of the definition of murder expressed in the terms “ the King’s peace” 
refers not to the place of the assault and death, but to the state and condi- 
tion of the person slain, as being or not being entitled to the protection of 
the English Jaws: for example, whether he be a subject or an alien enemy 
or traitor in arms, or, in more ancient times, an infidel, or guilty of a premu- 
nite. 


Appeal from the Superior Court of Law of Stokes coun- 
ty, at Fall Term, 1842, his Honor Judge Serr e pre- 
siding. 
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The defendant was tried upon the following indictment : oe 


Site of North Carolina, ] ,, Superior Court Law te Gu 


Stokes County. cond Monday after the Dunkley. 


fourth Monday of Sep- 
tember, A. D. 1842. 


The jurors for the State, upon their oath present, that 
William B. Dunkley, late of the said county of Stokes, |a- 
borer, not having the fear of God before his eyes, but being 
moved and seduced by the instigation of the devil, on the 
thirteenth day of August, in the year of our Lord one thou- 
sand eight hundred and forty-two, with force and arms in 
the county aforesaid, in and upon one Archibald McHone, 
in the peace of God and the State, then and there being, fe- 
loniously, wilfully, and of his malice aforethought, did make 
an assault, and that the said William Duukley, with a cer- 
tain knife of the value of six pence, which he the said Wil- 
liam Dunkley in his right hand then aud there had and held, 
the said Archibald McHone in and upon the right hip, 
and the left side of the back near the back bone of him the 
said Archibald McHone, then and there feloniously, wilful- 
ly, and of his malice aforethought, did strike and thrust, 
giving to the said Archibald McHone, then and there with 
the knife aforesaid, in and upon the said right hip and the 
left side of the back near the back bone of the said Archi- 
bald McHone, several mortal wounds, each of the breadth of 
three inches and of the depth of six inches; of which said 
several mortal wounds the said Archibald McHone, from the 
said thirteenth day of August, in the year aforesaid, until 
the twenty-ninth day of the same month of August, in the 
year aforesaid, as well in the county aforesaid, as in the coun- 
ty of Patrick, in the State of Virginia, did languish and Jan- 
guishing did live, on which said twenty-ninth day of Au- 
gust, in the year aforesaid, the said Archibald McHone, in 
the said county of Patrick, in the State of Virginia, of the 
said several mortal wounds died ; and so the jurors afore- 
said, upon their oath aforesaid, do say, that the said William 
B. Dunkley the said Archibald McHone, in manner and by 
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Decembet the means aforesaid, feloniously, wilfally, and of his malice 


State 
v 


Dunkley. 


aforethought, did kill and murder, against the peace and dig- 


nity of the State. 
JOHN F. POINDEXTER, Sol’r. 


Upen the trial of this Indictment, the jury retnrned.a 
verdict of guilty. ‘The prisoner’s counsel then moved in ar- 
rest of judgment, upon the ground that the indictment did 
not conclude against the form of the Statute. This mo- 
tion was overruled, and the court proceeded to pass judg- 
ment, from which the prisoner appeaied to the Supreme 
Court. 


Attorney General for the State. 
J. T. Morehead tor the defendant. 


Rurrin, C. J. This is an indictment for murder, found 
in Stokes, in whieh the assault is laid to have been commit- 
ted in that county, and the death to have taken place in 
Patrick county, in Virginia. After conviction and sentence 
of death, the prisoner appealed to this couzt; and here a 
motion has been made in arrest of judgment, because the | 
indictment does not conelude contra formam statuti. 

The court, after duly considering the argument in behalf 
of the prisoner, is under the necessity of holding that the in- 
dictment is properly framed. 

The act of 1777, in requiring pleas of the State to be 
commenced in the district wherein the offence was commit- 
ted, but followed the principle of the common law, that the 
cognizance of crimes is local. It seeems to the court, that 
the subesequent act of 1831, was intended for the sole pur- 
pose of modifying that provision in particular cases, by con- 
ferring @ jurisdiction to try indictments for murder .or man- 
slaughter, where the whole offence was not perpetrated or 
was not fully constitated within one county or within this 
State. It provides, Rev. St. c. 35, s. 14, 15, first, that “ in all 
cases of felonious homicide, where the assault shall have 
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been committed in one county of this State and the person > 
assaulted shall die in any other county thereof, the offender _.__” 
shall and may be indicted and punished for the crime in the State 
county where the assault was made :” and, in the next place, Dunkley. 
that “in all cases of felonious homicide, where the rssault 
shall have been committed in this State, and the person as- 
saulted shall die without the limits thereof, the offender shall 
and may be indicted and punished for the crime in the coun- 
ty where the assault was made, in the same manner to all 
intents and purposes as if the person assaulted had died 
within the limits of this State.” Here is no offence newly 
created, nor raised to a higher offence, nor an additional pun- 
ishment annexed ; in any of which cases, it is admitted, the 
indictment ought to conclude contra formam statuti. In 
respect to a case, which occurs wholly in this State, the act 
is like that of 2 & 3 Ed. 6, c. 24, except that the English 
Statute directs the trial to be in the county wherein the per- 
son died. It enacts that “ where any person shall be feloni- 
ously stricken in one county and die of the same stroke in 
another county, an indictment thereof, found by jurors of 
the county where the death shall happen, shall be as good 
and effectual in law as if the stroke had been given in the 
same county where the party shall die.” 

Mr. East says, this statute. created no new felony, but 
merely removed the difficulty which existed in the trial. 1 
East Cr. L. 365. Indeed it is obvious, that it provides only - 
a mode of trial fora known existing offence, “where any 
person shall be feloniously stricken,” aud die thereof, without 
defining or enacting what shall be such felonious striking, 
or what the punishment, but leaving that to the law as it 
stood. The same observations apply to another statute con- 
nected with this subject. that of 28 Hen. 8,c. 15, which pro- 
vides for the case of both the stroke and death taking place 
at sea. The words are, “that all murders, &c. committed 
in and upon the sea, &c. shall be enquired, tried, determin- 
ed and judged, in such shires as shall be limited by the 
King’s commission, as if such offence had been committed 
upon the land.” So, likewise, of Stat. 2 Geo. 2, c. 21, which 
embraces the case of the stroke in England, and the death 
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December without it, or vice versa, of which the language is “that an 


State 


indictment thereof, found by the jurors, &c. shall be good 
and.effectual, &c.” In proseeutions authorized by those acts, 


Dunkley. the indictments, as it seems, have always concluded at com- 


mon law. Arch. Cr. Pl. 22, 57,58. Dougherty’s Cr. Cir. 
295. Cro. Cir. Com. 278, 28t. 3 Chit. Cr. L. 783. It is 
true, offenders are thereby punished, who could not be pun- 
ished before. But the reason, why they were not punisha- 
ble before, was, solely, that no court had authority to try 
them. It was not because the crime did not exist, for the 
crime, murder, is the killing any person in the peace of the 
State, with malice aforethought, and that is constituted alike 
by killing with the evil disposition, be the places of assault 
and death where they may. Language of precisely the same 
character is found in our act. It does not say, that killing a 
person with malice, wken the stroke is in one county, and 
death in another county or in another State shall be deemed 
murder, or that on conviction the party shall be deemed a 
felon, and suffer death without the benefit of clergy. It does 
not profess to define “felonious homicide,” or to constitute 
that crime by any particular acts, but merely says, that, in 
certain cases of felonious homicide, the offender may be in- 
dicted, and, of course, tried and punished in the county where 
the stroke was given—meaning, though it does not, like St. 2 
& 3, Ed. 6, expressly says so, “in the same manner as if the 
death had happened in the same county where the stroke was 
given.” As the act of 28, Hen. 8, c. 15, says, “ all murders 
committed on the sea shall be tried in a shire,” by commis- 
sion of oyer and terminer; so our act says, “in all cases of 
felonious homicide, &c. where &c. the offender may be in- 
dicted, &c.” Besides, the character of our enactment may 
be further deduced from the circumstance that it is found in 
the Revised Statutes, in the 35th chapter on “ Criminal Pro. 
ceedings,” and not in the preceding chapter on “ Crimes and 
Punishments.” 

It was, however, argued at the bar, that it was an essential 
part of the definition of murder, that the person slain should 
be in the peace of the State; and that, where the death oc- 
curs in another State, that requisite is deficient in the crime 
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at common law, and, therefore, it cannot be an offence against December 


this State, unless made so by statute. And upon that ground 


a distinction was taken between the English statutes and 
ours, inasmuch, és it was said, the statutes both of Ed. 6, and 
of Hen. 8th provide for cases of killing, in which the whole 
of the transaction occurred either in England, or within the 
jurisdiction of England, as exercised by her admiralty court. 
But we think the reasoning isnot sound. That part of the 
definition of murder expressed in the terms, “in the King’s 
peace,” refers not to the place of the assault and death, but 
to the state and condition of the person slain, as being or 
not being entitled to the protection of the English laws: for 
example, whether he be a subject or an alien enemy, or trai- 
tor in arms, or, in more ancient times, an infidel or guilty of 
apremunire. Then, it is alsoa mistake to say, that the 
acts are confined to cases, in which every part of the trans- 
action was within the jurisdiction of England, either as be- 
ing within some of her territories, or on board of her ships. 
The act of Geo. 2, before mentioned, provides tor the case of 
one stricken in England and dying on the sea, or “at any 
place out of England ;” and we do not find that this has re- 
ceived a different construction from that of the previous sta- 
tutes. We find an adjudication, however, upon another sta- 
tute, which shews that the question does not depend on the 
ground supposed, but that the indictment is to conclude at 
common law, although no part of the transaction was with- 
in the British dominions or jurisdiction. By the Stat. 33 
Hen. 8, c. 33, it is enacted, “that if any person, being ex- 
amined before the King’s council upon any murder, do con- 
fess such offence, é&c. then in such case a commission of oyer 
and terminer shall be made to such persons and into such 
shires and places as shall be appointed by the King, for the 
speedy trial, conviction or delivery of such offenders ; which 
commisioners shall have power and authority to enquire, 
hear, and determine such murders within the shires and 
places limited by their commission by such good and law- 
ful men as shall be returned before them, in whatever other 
shire or place within the King’s dominions or without, such 
15 


State 


v 


Dunkley. 











122 


IN THE SUPREME COURT 


December offence of murder, so examined, was done or committed.”— 


State 


Vv 
Dunkley. 


In Rex v Sawyer, Russ. & R. Cr. Ca. 294, a British sub- 
ject was indicted for the murder of another British subject, 
“at Lishon, in the kingdom of Portugal, in parts beyond sea 
without England,” and the indictment was at common law. 
The case was argued before the twelve judges, and they held 
that, being for a common law felony, committed abroad, but 
made triable in England, under the 33d Hen. 8th, the in- 
dictment was right. That judgment is directly in point, 
and is decisive of this case against the prisoner. 

It must therefore be certified to the Superior Court, that 
there is no error in the judgment given by that Court, in or- 
der that further proceedings may be had thereon according 
to law. 


Per Curtram. "Ordered to be certified ac- 
cordingly. 





OF NORTH CAROLINA. 


CHARLES MITCHELL vs. JANE FLEMING. 


In a proceeding by inquisition for a forcible entry and detainer, before a writ December 
of restitution can be awarded, the jury must find by their verdict that the 1842. 
party, forcibly dispossessed, had either a freehold or a term for years in the 
land, of the possession of which he has been deprived, 

The case of the State v Nations, | Ired. Rep. 325, cited and approved. 


Appeal from the Superior Court of Law of Burke 
County, at Fall Term, 1842, his Honor Judge Pearsun 
presiding. 

This was a recordari from the Superior Court of Law of 
Burke county, to certain justices of Caldwell county, re- 
quiring them to bring before the court, &c. the proceedings 
in an inquisition of forcible entry and detainer lately had be- 
fore them in the county of Caldwell, at the instance of Jane 
Fleming against Charles Mitchell. The proceedings being 
returned appeared to be as follows : 


State of North Carolina, 
Caldwell County. 

Andrew H. Tuttle and Alexander Perkins, justices of the 
peace for the said county, to the Sheriff of said county, 
Greeting : 

Whereas, complaint has this day been made to us, by Wil- 
liam Fleming, that a forcible entry has been made by Charles 
Mitchell, upon the lands and possessions of his mother, Jane 
Fleming, and forcibly detains possession of the same, con- 
trary to the statute in such cases made and provided. We 
there command you, in the name of the State, to cause to 
come before us at the dwelling house of Jane Fleming, on 
the waters of Lower Creek, in the county of Caldwell, on 
the 14th dav of this instant, eighteen sufficient and disinter- 
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December ested men, of the neighborhood of Jane Fleming, on the 
1642. waters of Lower Creek, in the county aforesaid, being free- 
Mitchell holders, to enquire upon their oaths of a certain forcible en- 
nine. try and detainer, made with strong hand, (as it is said,) by 
Charles Mitchell and others, into the lands and premises in 
possession of Jane Fleming, tenant for life of William 
Fleming and Robert Fleming, lying and being in the county 
aforesaid, on the waters of Lower Creek, against the form of 
the statute in such cases made and provided. And have you 
then and there this precept, and this you shall in no wise o- 

mit, &c. 
Given under our hands and seals, this 13th day of Jan. 

1842. 
(Signed and sealed by the Justices.) 


Upon which precept, the Sheriff returned that he had sum- 
moned the following jurors, (naming them.) 

Charles Mitchell was also summoned in writing to attend 
at the same tiine and place. The justices, having met at 
the time and place appointed, proceeded to draw and em- 
pannel a jury of twelve persons, from the names returned by 
the Sheriff. Before doing this, Charles Mitchell, by his At- 
torney, appeared and tendered the following traverse in wri- 
ting, to-wit: Charles Mitchell comes in his own proper per- 
son, before the justices, Andrew Tuttle and Alexander Per- 
kins, now sitting in judgment on the case wherein the said 
Charles Mitchell is charged with being guilty of a forcible 
entry and detainer, and traverses the force alleged a- 
gainst him in that he entered into the premises az tenant for 
years under a lease from the heirs at law ot Robert Flem- 
ing, Sen. dec’d. and James Fleming, dec’d. to-wit, William 
Fleming, Robert Fleming, Isabella Fleming, and others, and 
that he now holds possession by virtue of the said lease, and 
that the said lease has not yet expired. 

Signed, CHARLES MITCHELL. 


This paper the justices objected to; but they poposed that 
if the said Charles would shew cause on oath why the trial 


should not now be taken up, his affidavit would be duly 
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considered, and if the reasons or causes of delay alleged by December 
him were good and sufficient, time would be allowed him — 
to be prepared tora heaiing. This proposition being de- Mitchell 
clined, the justices, assisted by the sheriff, proceeded to draw Pleming. 
a jury, when the following persons were drawn, (here follow 

the names of the jurors,) who being duly sworn and impan- 

nelled to inquire into the matter of a forcible entry and de- 

tainer made by Charles Mitchell, in and upon the land and 
preinises of Jane Fleming, the following evidence was sub- 
mitted to them on the part of the said Jane: First, a copy 

of the last will and testament of Robert Fleming, deceased, 

the husband of Jane Fleming, and also a copy of the last 

will and testament of James Fleming, deceased, one of the 
legatees under the last will and testament of the said Robert, 

who appears, from the conveyances submitted to the justices 

and jury, to have been the original owner of the premises 

in dispute; from all of which it appeared satisfactory to the 
justices and jury, that Jane Fleming had a right as tenant for 

life to the possession of the same. Secondly, George Hol- 
loway being sworn, deposed that he was present, and heard 
William Fleming (who has for some years acted as the agent 

of his mother, Jane Fleming, in all her business transac- 
tions,) forbid Charles Mitchell from operating and digging 

for gold on the land of the said Jane—that Charles Mitchell 
replied it was a hard case to have discovered or opened a 
mine, and have to lose it—that the said Charles, after being 

thus forbid by the said William to operate and dig for gold 

on the land and premises in dispute, did continue to dig and 
operate on the land and premises in the possession of the 

said Jane. From which testimony, offered altogether on 

the part of the said Jane, the said Charles refusing to take 

any part in the proceedings, the jury returned the following 
verdict, to wit: The undersigned jurors duly summoned 

&c. &c. do find that Jane Fleming was in peaceable and 
uninterrupted possession of the premises claimed by her for 
many years, and that lately, heretofore, the said Charles 
Mitchell did enter upon the same, and is now in possession 

of the same, and the same doth hold forcibly with a strong 
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December arm, contrary to Jaw and to the disturbance of the State.— 


1842. 


(This verdict was signed by the jurors, and attested by the 


Mitchell justices) Upon the return of this verdict, Charles Mitchell, 
Fleming. by his attorney, appeared, and again tendered a traverse as 


before. The.justices, however, without regard to the tra- 
verse offered by the said Charles, issued to the sheriff the 
following precept: (Here follows a copy of the writ of res- 
titution.) “The foregoing statement was certified by the 
justices in their return to the recordari.” 


This case coming on for hearing upon this return, the 
counsel of Charles Mitchell moved to quash the proceedings 
had betore the justices, and for a writ of re-restitution ; first, 
because the justices refused to receive his traverse in writing; 
secondly, because the finding of the jury did not set out the 
estate of Jane Fleming, the relator, so that it might appear 
whether she was entitled to the relief sought for. Upon the 
first ground, the court was of opinion that as Charles Mit- 
chell was present when the justices were acting in the pre- 
mises, and was informed by them that if he was not ready 
he might continue the case to some day when he would be 
heard, he did, in fact, have the benefit of his traverse on the 
question of force. Upon the second ground, the court was 
of opinion, that, as the return of the jury set forth merely 
that the relator had been in possession for many years, with- 
out stating that she had either a freehold estate ora term for 
years, it was in this irregular and insufficient to warraut the 
justices in ordering a writ of restitution. It was, therefore, 
ordered that the proceedings be quashed, and a writ of re- 
restitution issued. From this judgment, the relator appeal- 
ed to the Supreme Court. 


Hoke for the plaintiff. The 2d sec. of the 49h ch. of 
the Revised Statutes embodies the provisions of 15 Rich. 2d 
& Sth Hen. 6, and should receive the same construction. 
The courts of England have deeided that the summary pro- 
ceedings under those statutes are highly penal in their char- 
acter, and every thing necessary to constitute the offence 
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must be clearly and positively stated. King v Oakley, waaeaee 
4th Barn. & Adolph. 307. 

The inquisition in this case does not shew that the entry Mitchell 
of the plaintiff was unlawful, and, for aught that appears, Tenino 
his defence of his possession by force was justified. King 
v Oakley, 4 Barn. & Adolph. 307. 

The inquisition does not shew of what estate the defend- 
ant was possessed. State v Nations, 1 Ired. Rep. 377, 7 
Mod. 116, 11 Mod. 273, 1 Mod. 73. 

The evidence recorded by the justices, does not shew such 
force as would authorize the summary proceedings under 
the 2d section of the Statute. 1 Hawkins, c. 64, sec. 30. 

1 Russel 417, 5 Carr. & Payne, 206. 

The justices erred in rejecting the traverse tendered by 

the plaintiff. State v Nations, 1 Ired. Rep. 377. 


Caldwell for the defendant. 


Danrez, J. In this inquisition upon a forcible detainer 
the jury “do find that Jane Fleming, (the relator,) was in the 
peaceable and uninterrupted possession of the premises 
claimed by her for many years, and that Jately, heretofore, 
Charles Mitchell did enter upon the same, and is now it pos- 
session of the same, and the same doth hold forcibly with a 
strong arm, &c.” It is true, the justices certify that certain 
evidence was given, “from which it appeared satistactorily 
to the justices and the jury, that the relator had a right as 
tenant for life, to the possession of the same.” But tise in- 
quisition of the jury is afterwards given distinctly in the very 
words of the jury and signed by the jury, and in it nothing 
of that kind appears, but it is in the words already quoted. 
Upon the finding of the jury thus set forth, the two justices 
who held the inquisition, issued a writ of restitution to the 
Sheriff, who restored the relator to the possession. The 
Judge was of opinion that the writ of restitution should not 
have been awarded upon this finding by the jury, and he or- 
dered re-restitution to be made. We are of opinion that the 
Judge was right. The second section of the act, (Rev. St. 
¢. 49,) authorizes the justice or justices, who hold the in- - 
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December quisition, when the jury shal] find the force as charged, to 
1848. cause the party put ont to be re-seized or re-possessed of the 
Mitchell _Jand so entered and holden as aforesaid ; and the said party 
Fleming. 0 be put in full possession of the said lands and tenements, 
But it is to be observed, that it is not upon every dispossession, 
either by a forcible entry or a forcible detainer, that a writ 
of restitution is to be awarded. By the 6th section of that 
statute, this writ is to be granted, only when the relator has a 
freehold estate, or a term for years in the land. And before 
the writ of restitution can be granted, the jury must find in 
their verdict that the relator had one or the other of these es- 
tates in the land. In this case, the jury did not find that 
Jane Fleming had either a freehold estate or a term for years. 
She might have been only a tenant at will, and then the writ 
of restitution could not legally have issued. State v Na- 

tions, 1 Ired. Rep. 377. The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 
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JOHN LEATHERWOOD vs. J. H. MOODY, AND OTHERS. 


The writ of Recordari in our practice may be issued to bring up proceedings December 


before 2 justice, after judgment rendered, for either of two purposes. The 
one, and the most usual, is, to have a new trial of the merits, and this is in 
the nature of an appeal. The other is for the purpose of reversing the 
judgment, because of error, and this is int the nature of a writ of error, or 
writ of false judgment. - 

One defendant cannot ask for a reversal of a joint judgment against himself 
and another. 

When a recordari in the nature of a writ of false judgment has been sued 
out and the plaint returned, tlie petitioner or plaintiff in the writ ought to 
assign his errors. 

If there be error in the proceedings, which’ does not appear on the plaint as 
recorded, the court, upon suggestion and a proper case made, will by man- 
damus order the magistrate to record it more fully. 

When no error is assigned or none appears, the proper course is to dismiss the 
recordari and award a'procedendo. 

Where the court orders the case’ to be put on the trial docket, this is tanta- 
mount to a refusal to dismiss the writ, and granting a new trial. 

The case of Petty v Jones, | Ired. Rep. 409, cited and approved. 


Appeal from the Superior Court of Law of Haywood 
county, at Fall Term, 1842, his Honor Judge Pearson 
presiding. 

The proceedings in this case in the court below, are fully 
set forth in the opinion delivered in this court. 


Clingman for the plaintiff. 


Francis for the defendant. 


Gaston, J. On the Sth of February, 1841, Nathan G. 
Howell presented his petition on oath to one of the Judges 


16 


1842. 
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ae of the Superior Courts, wherein it is set forth that John 
___ Leatherwood had obtained before a justice of the peace of 
— the county ot Haywood, a joint judgment against John H. 
im Moody, adin’r. of John Moody, dec’d. and the said Howell, 
Moody. for the sum of $100, besides interest ; that the said Howell 
was not present when the said judgment was rendered, nor 
had been served with any warrant to appear before the jus- 
tice, nor notified of the existence of any warrant; and that 
upon the said judgment, an execution had been issued to a 
constable of the said county, who was about to levy the 
same on the property of the petitioner; and wherein it is 
prayed of his Honor to canse to be issued, “the writ of 
Recordari and Supersedeas, ard the writ of false judgment 

to be directed to the said justice, constable and plaintiff, com- 
manding them to desist from all further proceedings in the 
said case, and commanding the magistrate to make up and 
certify to the honorable court, (the Superior Court of Hay- 
wood,) a record of the proceedings in said case had before 
him, that the said judgment may be reversed ;” and the pe- 
titioner further prays, for “such other and further relief as the 
nature of his case may require.” Upon this petition, the 
Judge made an order, directing the Clerk of the Superior 
Court of Haywood, to issue the writs of Recordari and Su- 
persedeas prayed for. Upon this order there issued writs of 
Supersedeas and Recordari. ‘The latter was directed to 
the coroner of Haywood county, commanding him “ to cause 
the plaint to be recorded between John Leatherwood, plain- 
tiff, and Nelson G. Howell, defendant, which was had be- 
tore D. ©. Howell, a justice of the peace for said county, 
and have it, together with this writ, before the said Court, 
on the Monday after the 4th Monday of March, 1841, and 

to prefix the same day fo the parties, that they may be there 
ready to proceed in said plaint.” In obedience to this writ, 

at the day named the coroner returned the plaint, and there- 
upon it appeared, thaton the 16th of November, 1839, a 
warrant was issued by the justice against John H. Moody, 
administrator of John Moody, Sen’r. deceased, and Nelson 
G, Howell, to answer to John Leatherwood, of a plea due 
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by note of hand—that on the same day, a judgment by con- Deeember 
fession was rendered by the said justice, for the sum of $100, _ 
principal money, with interest from the 26th of March, Leather- 
1S38—that execution of said judgment was stayed by giving — 
Harben Moody as security—and that execution on the judg- Moody. 
ment against the property of the defendants, was issued by 
another justice, on the 27th of January, 1841. After the 
plaint was returned, affidavits were filed, but on whose part 
does not appear, and ainong these was the affidavit of the 
justice who rendercd the judgment, setting forth, that, a few 
days before it was rendered, the petitioner, who was surety 
for John Moody, deceased, in a note for $100, to John Lea- 
therwood, had requested that a warrant might be sued out 

_ on the note, and to save expense, that it should not be put 
into the hands of an officer, and had desired the justice to 
enter up judgment as against him without the warrant being 
served upon him, or any notice of the day or place of trial ; 
that in pursuance of this request an arrangement had been 
so made, and the justice, conceiving himself authorized as 
against the petitioner, entered the judgment as set forth in 
the plaint in the absence of the petitioner, and without any 
process being served onhim. ‘The case was continued from 
term to term in court, without any special order or motion 
thereon, until the Fall Term, 1842, when it was transferred 
to the trial docket by an order nune pro tunc, as of the pre- 
ceding term, and the defendant had leave to plead thereto.— 
It was then moved by the defendant to dismiss the proeeed- 
ings, because the warrant had not been served on Howell, 
or to be permitted to plead this matter in abatement; but 
the plaintiff insisted, and the court heid, that there was not 
sufficient ground for this motion, and, the defendants declin- 
ing to enter any pleas, there was a judgment rendered against 
them by default upon the specialty filed and set forth in the 
plaint. From this juégment they appealed to this court. 


The writ of Recordari in our practice may be issued to 
bring up proceedings before a justice, after a judgment has 
been rendered, for either of two purposes. The one, and 
the most usual, is, to have a re-trial of the merits, and this is 
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in the nature of an appeal, The other is for the purpose 


—__.... of reversing the judgment because of error, and this is in 
Leather- 
wood 


v 


Moody. 


the nature of a writ of error or a writ of false judgment.— 
The recordari here issued does not indicate the purpose for 
which it was granted, but, judging from the petition, its ob- 
ject, or at all events its primary object, would seem to be, to 
obtain a reversal of the judgment for error, because the war- 
rant had not been served upon the petitioner. Considered 
in this light, however, it was irregular, and must, on object 
tion thereto, have been dismissed, because the complaint was 
that of the petitioner alone, asking for a reversal of a joint 
judgment against himself and another. No objection of this 
sort, however, appears to have been made, and from the case 
we collect that it was regarded as one, wherein both of the de- 
fendants acted, and were parties through their attorneys. 
When a recordari in the nature of a writ of false judg- 
ment has been sued out and the plaint returned, the peti- 
tioner or plaintiff in the writ onght to assign his errors. If 
there be error in the proceedings, which does not appear up- 
on the plaint as recorded, he ought to make a suggestion to 
that effect, and the court will, upon a proper case made, by 
mandamus order the magistrate to record it more fully. In 
this case no suggestion to that effect was made, nor were a- 
ny errors assigned, Perhaps it was understood that the er- 
ror was sufficiently assigned in the petition, and if this error 
had appeared on the plaint and the judgment, had been there- 
for reversed, we should not have deemed this- expeditions 
course erroneous. But upon the face of the plaint no such 
error appears. A judgment rendered against the defendants 
“upon confession,” must be understood on a confession then 
and there made before the justice. He certainly has no 
power to render a judgment without process, unless the par- 
ties personally appear before him. This judgment, there- 
fore, could not have been reversed, because of error appear- 
ing in the proceedings ; and the matters of fact appearing 
dehors, upon affidavit or otherwise, could not have been 
rendered available for that purpose. The ‘regular course, 
in our opinion, would then have been to dismiss the recorda- 
riand award a procedendo. But instead of doing this, 
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which we think the plaintiff in the judgment or defendant Decembrr 
in the recordari had a right to require, the court ordered the 
case to be put on thetrial docket. This, according to our — 
settled practice in the analogous cases of certiorari, was “a 
tantamount to a refusal to dismiss the writ, and granting a Moody. 
new trial. It does not, indeed, appear at whose instance 
this was done, but as it was a course injurious to the plain- 
tiff in the proceedings before the justice, and which could 
be beneficial only to the defendants, it must have been or- 
dered at their instance, and perhaps without objection from 
the plaintiff. The affidavits disclosed the fact, which did 
10t appear on the record, that one of the partics, against 
yhom judgment was rendered, was not present thereat, nor 
had been served with process to attend thereat; and the pe- 
tition, besides praying for a reversal of the judgment, had 
prayed for suck other and further relief as the nature of the 
petitioner’s case might require. The yecordari was thus 
converted from a writ in the nature of a false judgment into 
one to have the judgment set aside, and to have a new trial 
on the merits. ‘This was irregular and erroneous, but of 
this error and irregularity the appellants cannot complain, 
and their adversary has not complained. 

The proceedings, after the cause was put upon the trial 
docket, were in accordance with the principles, which ob- 
tained the sanction of this court in the case of Petty v 
Jones, 1 Ired. Rep. 409. 

We see no error in the case, to which the appellants can 
rightfully except. ‘The judgment is therefore affirmed with 
costs. 


Per Curiam. Judgment affirmed. 
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DEN ON DEM. OF WILLIAM BROWN ts. MARTHA BROWN 
AND OTHERS. 


December In a devise, before the act of 1827, (Rev. St. c. 122, «. 11,) the words “ if 
1842. my sonshould die without lawfel isewe” unexplained, imported, in a legal 
——"—_ sense, the failure of issue at any indefinite time, whenever it might happen ; 
and the remainder limited upon such a contingency was void. 
The cases of Sutton v Wood, Conf. Rep. 202, and Davidson v Davidson, 1 
Hawks 16., cited and approved, 


Appeal from the Superior Court of Law of Hertford 
County, his Honer Judge BaiLey presiding. 

On the trial of this ejectment the following facts were a- 
greed upon. Josiah Brown, Sen. died in the year 1801, hav- 
ing duly published his last will and testament in writing in 
due form to pass real estate, which will was subsequently ad- 
mitted to probate in the proper court. In the said will are 
the following clanses: “It ts my will and desire, that my 
loving wife, Mary Brown, have the use of one half of all 
my lands in Hertford county, and the ether part to my son, 
Josiah Brown, and after my wrfe’s decease or marriage, | 
give and bequeath to my said son Josiah, the whole of the 
remainder of my lands, to him and his heirs forever.” Also, 
“itis my will and desire, my loving wife, Mary Brown, 
have the use of all the remaining part of my property of ev- 
ery kind during her natural life or until marriage, and after 
her decease or marriage, to be equally divided between my 
three youngest children, Mary, Priscilla and Martha Brown, 
and provided, nevertheless, if any of my sons aforemention- 
ed should die without lawful issue, that then, in such case, 
I give to my three youngest daughters, Mary, Priscilla and 
Martha Brown, the lands I have bequeathed to such deceas- 
ed, in as full and ample a manner, to all intents and purpo- 





OF NORTH CAROLINA. 


ses, as if the first bequest had been to them the said Mary, aa tad 
Priscilla and Martha, to be equally divided among them.” ; 
The land in dispute was admitted to be that devised in the Brown 
first clause aforesaid to Mary Brown for life, and after her p.5wn. 
decease or marriage, to Josiah Brown, one of the sons of the 
testator. It was further admitted that the said Mary depart- 
ed this life about two years ago, before the bringing of this 
action, never having married, and that Josiah Brown had 
died before the said Mary, and without leaving or heving 
hid any issue. It was further admited, that if Josiah Brown, 
the devisee, had an absolute estate in the said land, then the 
lessor of the plaintiff, who claimed under the said Josiah 
Brown by purchase, was entitled to recover, but if the limi- 
tation in the said will to Mary, Priscilla and Martha Brown 
was not too remote, then the lessor of the plaintiff was not 
entitled to recover. 

The jury found in favor of the lessor of the plaintiff, sub- 
ject tothe opinion of the court upon the foregoing case a- 
greed ; and the court, being of opinion that the limitation to 
the said Mary, Priscilla, and Martha, was too remote, gave 
judgment in favor of the plaintiff. Fromthis judgment the 
defendants appealed. 


Bragg for the plaintiff. 


No counsel for the defendant. 


Rurvin, ©. J. It is not to be denied, that at common 
law it was settled, that the words, “if my son should die 
without lawful issue,” unexplained, imported, in a legal 
sense, the failure of issue at any indefinite time, whenever it 
might happen. And this was true, both in respect of real 
and personal property. There is in England a vast number 
of cases on this branch of the law; beginning with that of 
Burford v Lee, 2 Freeman, 210, and coming down toa 
very late day. Recently, they have been elaborately re- 
viewed by Lorp Brovcuam, upon an appeal from the Vice 
Chancellor, in the case of Campbell v Harding, 2 Rus. & 
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December My!Ine, 390, and the doctrine re-asserted. In this State, the 


1842 
Brown 


Vv 
Brown. 


same construction has prevailed. Sutton v Wood, Conf.. 
Rep. 202. In the case of Davidson v Davidson, 1 Hawks, 
163, the point was raised once more, and the court earnestly 
pressed to receive these words in their natural signification, 
of leaving issue living at the time of the death of the’pa- 
rent, so as to support a limitation over. But the judges, 
though with the utmost reluctance, felt ubiiged by authority 
to hold, that the limitation was too remote, although the 
words there were, “die without having issue.” They were 
not insensible, that this technical construction often defeated 
the intention of testators, and would readily have laid hold 
of any thing to take the case out of the rule; yet it had so 
long prevailed, and so mreh property depended on it, that 
no power, short of that of the Legislature, was competent 
to abrogate or modify it. Finally, however, the Legislature 
did interfere and pass the act of 1827, in which it is declar- 
ed, that “dying without heirs or issue,” shall be interpreted, 
“dying without heirs or isste living at the time of the 
death” of the first taker; and thus this mischief stands cor- 
rected. But the act expressly provides, that the rule of con- 
struction therein contained shall not extend to any will ex- 
ecuted before the 15th of January, 1828. Consequently, it 
does not operate on this will, which was made in 1801. 


Per Curram. Judgment affirmed. 
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DEN EX DEM. FRANCIS DAVIS vs. WILLIAM R. ABBOTT. 


A sheriff may at his discretion sell land, under an execution, by the acre, December 
When he sells by the acre, he must havea survey made of the land sold, or 1842. 
the boundaries so described in his deed to the purchaser, as to identify the 
part sold; and he must be particular in describing the locality of the acres 
to the bidders at the sale. 
When an officer has levied a justice’s execation on land and returned it to 
court, his return of a copy of the notice given to the defendant, with his of- 
ficial certificate that he has served it, is sufficient prima facie evidence of 
such service. 
It is not necessary that the court in an order for the sale of land so returned 
levied by the constable, should set forth that the notice had been proved to 
them to have becn previously given, 


Appeal from the Superior Court of Law of Camden coun- 


ty, at Fail gf'erm, 1842, his Honor Judge Baiey pre- 
siding. 


On the trial of this Ejectment, the following facts were a- 
greed upon. The lessor of the plaintiff shewed title in himself 
to the premises, and that the defendant was in possession at 
the time the suit was brought. The defendant then shewed 
a judgment against the lessor of the plaintiff, before a jus- 
tice of the peace, and an execution thereon, which execution 
for want of goods and chattels, was levied upon his lands, 
and returned to May Term, 1827, of Camden County UVourtt, 
at which term an order of sale was made, and execution is- 
sued from that Court, returnable to the ensuing August 
Term, 1827, of the said court. Under this execution, the 
Sheriff exposed the lands of Davis to sale by the acre, and 
sold so much of the entire tract as would satisfy the execu- 
tion, and executed his deed to the purchaser, and the pur- 
chaser afterwards sold the land to the defendant Abbott.— 

17 
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December The defendant shewed another judgment obtained against 


1842. 


Davis 


Vv 
Abbott. 


the lessor of the plaintiff, before a justice of the peace, the 
execution on which, for want of goods and chattels, was al- 
so levied upon the lands of Davis, and returned to Novem- 
ber Term, 1831. At that Term, a notice was returned to 
the said court by the constable, of which the following is a 


copy: 


“ Mr. Francis Davis: 

Sir—I have levied an execution at the instance of James 
Dozier, on your lands and tenements, that is to say, levied 
on the part of upland, adjoining George Ferebee, Esq. and 
Nelson R. Cartwright and others, and levied on another piece 
of upland, adjoining the lands of Washington Brite, Charles 
Whitehurst, and others, and levied on one piece of Juniper 
Swamp, situate on the New Swamp Bridge, and on the Cur- 
rituck line, and adjoining the lands of Washington Brite, 
and others, and I shall return the said execution to the 
next County Court of Pleas and Quarter Sessions to be held 
for the County of Camden, at the Court House in Camden, 
on the 7th Monday after the 4th Monday in September, 
1831, at which time and place you can attend@if you think 
proper. This 5th November, 1831. 


(Signed) WILSON A. JONES, Constable. 


It appeared by the return on the notice, that the constable 
had duly served the same on Davis. At that term the en- 
try on the docket was in the following words, viz : 


v 


Francis Davis that execution issue.” 


“J. W. Dozier — levied on land. Ordered 


From that term execution issued, and the land was sold 
by the Sheriff to the defendant Abbott. 

The lessor of the plaintiff insisted as to the first sale, that 
the purchaser got no title, because it appeared that the Sher- 
iff sold so much of the Jand as would satisfy the execution, 
whereas he should have sold the entire tract, and, as to the 
last sale, he insisted that there was no evidence that it was 
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proved to the court that notice had been given to the defen- December 
dant of the levy upon the land ; that before the court order- 

ed the said sale, it should have been proved that thelevy Davis 
was made, and that the court should have adjudged, that no- 4) 44 
tice of the said levy had been given to the defendant. His 

Honor was of opinion, that the notice and sale were suffi- 

cient to divest the title, and under his instruction the jury 
returned a verdict for the defendant. A rule for a new trial 

having been refused, and judgment rendered pursuant to the 

verdict, the plaintiff appealed. 










A. Moore for the plaintiff. 
Kinney for the defendant. 







Dantet, J. Under the execution, issued to satisfy the 
first judgment mentioned in the case, the sheriff sold by the 
acre as much of the land that had been levied on, as made 
the debt and costs. This mode of sale is not usual, we ad- 
mit, but we cannot conceive that there is any thing illegal 
in it, and in this case there is no pretence of fraud in the 
sheriff, or loss by the debtor. If chattels are levied on, the 
sheriff sells the same in parcels, so as to make the debt by as 
few of them as he can conveniently. If he can save to the 
defendant a part of his land levied on, and satisfy the exe- 
cution out of the remainder, the defendant must generally 
be benefitted by it. The sheriff is a high and responsible 
officer, and a reasonable discretion, exercised by him in ma- 
king sales, either by exposing the whole tract or selling by 
the acre, we think is allowable: both the plaintiff and the 
defendant may, in many cases, be benefitted by it.. In such 
sales by the acre, the sheriff will be under the necessity of 
having a survey made of the land sold, or the boundaries so 
described in his deed to the purchaser, as to identify the part 
sold. And the sheriff must be particular in describing the 
locality of the acres to the bidders at the sale. 

Secondly ; It was contended by the lessor of the plaintiff, 
that the second judgment, under which the defendant claim- 
ed title, was void ; because the preliminary notice to the ren- 
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7 dering of such a judgment had not been properly proven to 


Davis 


have been given. The act (Rev. Stat. c. 45, s. 19,) does not 
prescribe the mode, in which the service of the notice shall 


Abbott, De proved to the court, but it directs that the officer shall 


serve the defendant with notice in writing, at least five days 
before the term at which the execution is to be returned, 
and that the court shall not make an order of sale of the 
Jand, until such notice has been given. ‘The notice, it seems, 
cannot be executed by any other person than the officer, 
whether he be sheriff or constable. it seems to us that it 
is in the nature of a scieri facias, to shew cause why the 
order of sale should not be made by the County Court, and 
that the return of the copy, with the officer’s certificate, 
signed by him in his name of office, as this is, is prima fa- 
cie evidence of the truth of it. The returns made by sher- 
iffs and constables on all process and notices, which come in- 
to their hands to be executed, are uniformly made in this 
way.' Vide Rev. St. c. 62, s. 33, as to nctices served by 
constables ; the certificate of the constable on the written 
notice is declared to be evidence of the service of the notice. 
We do not think that the Legislature contempigted a differ- 
ent mode of proof of the service of the notice in this case, 
from that which had been usually received. ‘That the court 
must adjudge and declare in the order of sale made, that the 
notice was proved to them to have been previously given, is 
not, in our opinion, necessary to the validity of the order. 
The judgment must be affirmed. 


Per CpriaM. Judgment affirmed. 
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DOE ON DEM. OF F. R. AND J. B. ROUCHE vs. WILLIAM WIL- 
LIAMSON, 


That part of the 40th section of our State Constitution which authorizes a po .omber 
“ foreigner, who comes to settle in this State, having first taken the oath of 18492. 
allegiance to the State,” to “ purchase or by other just means acquire, aold —- 
and transfer lands or other real estate,” is still in force. 

The latter part of that section declaring when he shall become a iain. is Te- 
pealed by the constitution of the United States. 

Independent uf the privilege conferred by the first part of the section above 
referred to, an alien may not only take a fee by purchase, but the estate re- 
mains in him with all the incidents belonging to it when taken, until and 
unless the sovereign, who has right thereto because of forfeiture, vests the 
forfeited estate in himself by an office of entitling. 

An alien is therefore entitled to bring an action of ejectment. 

A plea in abatemeni to the disability ef the lessor of the plaintiff in ejectment 


is not a good plea. 
The case of Barges v Hogg, 1 Hay. 485, cited and commented on. 


Appeal from the Superior Court of Law of Rowan 
County, at Fall Term, 1842, his Honor Judge Nasu pre- 
siding. 

It was an action of ejectment, to which the defendent 
pleaded not guilty. Both the lessors of the plaintiff and 
the defendant claimed under one Samuel Fraley. The 
case was, that two several judgments were obtained against 
the said Fraley, at the April Term, 1841, of Rowan Supe- 
rior Court, that executions issued bearing ¢este of the same 
term, which were by the sheriff levied on the premises in 
controversy, and at a public sale made in pursuance of these 
levies the lessors of the plaintiff became the highest and 
last bidders, and the premises were accordingly conveyed to 
them by the sheriff by deed, bearing date the 18th of Sep- 
tember, 1841. The defendants were admitted to be in pos- 
session. This action was commenced on the 19th of Feb- 
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ee ruary, 1842, It was objected by the defendant that the les. 


ee 


sors of the plaintiff were aliens, and, therefore, this action 


Rouche could not be maintained. The lessors of the plaintiff al. 
William. leged that they had been duly naturalized, and to shew this, 


son. 


produced two copies of records, one of Lincoln County 
Court, at August Term, 1842, (after the institution of this 
suit,) and the other of the said court at July Term, 1833, 
These copies were objected to, but the objection was over. 
ruled. A deed from Samuel Fraley, the defendant in the 
execution, conveying the premises in question to a trustee 
to secure certain debts therein specified was introduced, 
which deed bears date after the teste of the said executions, 
It was further proved that the defendant was put into pos. 
session of the premises by the trustee after the issuing of 
the executions. 


The court instructed the jury that an alien may take an 
estate in land by act of parties, but not by act of law; that 
when an alien purchases land, the estate vests in him, but 
he holds it for the benefit of the sovereign, and he may be 
divested of it by commission found ; that until so divested 
he has entire dominion over it ; that the Jessors of the plain- 
tiff, if still aliens, can maintain ‘this action, because it is not 
areal action, but a mixed one. An alien cannot maintain a 
real action, as the old action of ejectione firma was, but this 
isan action of trespass in ejectment, in which nothing but 
the possessién was recovered. ‘The court further instructed 
the jury, that as to the record of naturalization of Francis 
R. Rouche, it set forth that he, at the time he came to this 
country, was an infant, and, under the act of Congress, the 
decree of the court had relation back, so as to render valid 
the title acquired by him under the sheriff’s deed. And that, 
as to the record of 1833, the court was of opinion, and so 
instructed the jury, that it was competent to the State of 
North Carolina to say, by whom, and upon what terms, her 
territory might be held. 

There was a verdict for the plaintiff, and a new trial mov- 
ed for and refused. Judgment being rendered for the plain- 
tiff, the defendant appealed to the Supreme Court. 
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Copies of the records referred to the above case. me 
State of North ae County Court of Pleas and ' 
Lincoln County. * Quarter Sessions, July, 1833, Rouche 
John Rouche, of the age of twenty-three years, who Was witiam- 
born in the county of Fowntann, in the Kingdom of France, —_»en. 
came into open court and reports himself az having arrived 
at New York, in the State of New York, in the United 
States of America, in the month of April, A. D. 1831, and 
that he intends to settle himself in the county of Lincoln, in 
the State of North Carolina, and also declares upon oath, in . 
court, that it is bona fide his intention to become a citi- 
zen of the United States of North America, and to renounce 
all allegiance and fidelity to any foreign potentate, prince, 
state or sovereignty whatsoever, and particularly to Louis 
Phillippe, King of the French. He also swears, that he 
will support the constitution of North Carolina, and will 
true allegiance bear to the said State. 
Certified by the Clerk in due form. 


North Carolina, Court of Pleas and Quarter Ses- 


Lincoln County. sions, August Term, 1842, 
To the Worshipful Justices of said Court : 

Francis, R. Rouche declares on oath, that he was born in 
the department of the Rhine, in the Kingdom of France, on 
the 30th of September, 1814, that he saiied from the port of 
Havre de Grace, Kingdom of France, in the month of June, 
1832, and arrived at the port ot New York, in the State of 
New Yor, in the month of July, 1832—that at the time of 
his arrival he was a minor, under the age of twenty-one 
yeas, to-wit, between the years of seventeen and eighteen, 
and that he has resided in the United States ever sinc? ; and 
that it was then bona fide his intention to become a citizen 
of the United States. And he hereby renounces forever all 
allegiance and fidelity to any foreign Prince, Potentate, State 
or Sovereignty, and particularly all allegiance and fidelity 
to Louis Phillippe, King ofthe French. He therefore prays 
to be now naturalized, according to the act of Congress made 
and provided ia this behalf. 

(Signed,) FRANCIS RICHARD ROUCHE. 

Certified by the Clerk to be sworn to in open Court. 
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December North Carolina, les Court of Pleas and Quarter Se. 


1842 
wenn 


Lincoln County. § * sions, August Term, 1842. 
The petition of Francis R. Rouche, a native of the de. 


William. partment of the upper Rhine, in the Kingdom of France, 


praying to be naturalized and admitted to the privileges of g 
citizen of the United States, coming on to be heard, and it 
having been proven by the oath of John B. Rouche, to the 
satisfaction of the court, that the said Francis B. Rouche ar. 
rived in the United States, in the month of July, 1832, and 


. that he was then a minor under the age of twenty-one years, 


to-wit, between seventeen and eighteen, and that he has con. 
tinued to reside in the United States ever since ; and it more- 
over appearing to the satisfaction of the court that it has 
been bona fide his intention for three years immediately pre- 
ceding his application, to beeome a citizen of the United 
States, and well disposed to the good order and happiness of 
the same. And the said Francis R. Rouche, having declar. 
ed on oath that it was bona fide his intention of becoming a 
citizen of the United States, three years immediately prece- 
ding this application, and having on oath abjured and r- 
nounced forever, all allegiance and fidelity to any foreign 
Prince, Potentate, State or Sovereignty, and especially having 
renounced and abjured forever, all allegiance and fidelity to 
Louis Phillippe, King of the French, aud having taken ar 
oath to support the Constitution of the United States, an. 
the Constitution of the State of North Carolina: It is or- 
dered and decreed by the court, that he be naturalized, and 
be admitted to all the privileges of a citizen of the United 
States. 
Certified by the clerk in due form. 


Barringer and Hoke for the plaintiff. 


No counsel for the defendant. 


Gaston, J. The lessors of the plaintiff set up title to the 
premises in dispute, as purchasers at a judicial sale. The 
Sheriff sold, by virtue of two writs of fiert facias, against 
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the property of Samuel Fraley, the owner-of the premises, we 


and to the validity and regularity of one of these writs, no 
objection has been taken. It is unnecessary; therefore, to 
examine the objection made to the other. 

The lessors were both natives of the kingdom of France, 
and, at the time of their purchase, and at the date of the 
Sheriff ’s conveyance to them, neither had been naturalized. 
But one of them, (John Rouche,) had, before the purchase, 
as a preparatory step for his naturalization, reported himself 
ina Court of Record in this State, as having arrived from 
France, at New York, more than two years previously there- 
to, and, declaring his intention to become a citizen of the U- 
nited States, then and there took an oath of allegiance to the 
State. And the other lessor, who, at the time of his arrival 
in the United States, was a minor, and therefore not under 
the necessity of taking that preparatory measure, was, before 
the trial of this suit, but after it was put to issue, regularly 
naturalized. 

The 40th section of the Constitution of this State declares, 
that “every foreigner who comes to settle in this State; hav- 
ing first taken the oath of allegiance to the State, may pur- 
chase, or by other just means acquire, hold, and transfer land 
or other real estate ; and after one year’s residence, shall be 
deemed a free citizen.” The constitution of the United 
States having conferred on Congress the power “ to establish 
an uniform rule of naturalization,” and Congress having ac- 
cordingly prescribed the mode by which aliens may be nat- 
uralized, the last part of this 40th section in the State Con- 
stitution is no longer in force; but the residue of the sec- 
tion comes not into conflict with the constitution, or any 
law made usder the constitution of the United States, and 
therefore is in full force. Consequently, ail the disabilities 
of alienage, so far as they extend to the acquiring, holding, 
and transferring of land and other real estate in North Car- 
olina, were removed from John Rouche, by his taking the 
oath of allegiance. Upon this state of facts, one of the 
joint lessors « of the plaintiff being quelified, at the time of the 
purchase made, to hold lands, the other then being wholly 
disqualified as an alien, and remaining such at the date of 

18 


Rouche 
Vv 
William- 
son. 
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—— the demise laid in the declaration, and at the time when the 


ee ee 


Rouche 


v 
William- 
son. 


issue was joined, but becoming naturalized before trial of the 
issue, several interesting questions are very naturally sug- 
gested. But we shall not enter upon the investigation of 
any of them, because we hold that the objection of alienage, 
supposing it to apply in all its force and to both the lessors, 
would not avail to destroy the plaintiff’s right to a recovery 
in this action. 

A louse notion has to some extent prevailed in the profes. 
sion of this State, that an alien cannot maintain an eject. 
ment, and this notiom we suppose has arisen from a dictum 
to that effect reported in the case of Barges v Hogg, 1 Hay, 
485. That was an action of trespass, guare clausum fregit, 
in which the defendant pleaded in abatement that the plain- 
tiff was an alien born. Upon demurrer, the court held the 
plea bad, upon the plain ground that the possession of land 
by an alien is not necessarily illegal; that he can rightfully 
hold land, which he has bought, until the State take it from 
him, and that while thus rightfully holding it, he is entitled 
to all legal remedies for an injury to his possession. But in 
pronouncing this judgment, according to the Reporter, the 
court took a distinction between ‘the action of trespass on 
the one hand, and the action of ejectment or other actions 
for the recovery of a freehold on the other, and observed of 
these that they could not be maintained by an alien. This 
dictum, so far as it applies to the action of ejectment, we 
believe to be incorrect. 

Itis an elementary maxim, that an alien has capacity to 
take, but no capacity to hold land. Care must be taken, 
however, rot to be led into an error by this epigrammatical 
distinction. When it is said that an alien has not capacity 
to hold land, no more is meant than that he cannot hold it 
against the sovereign, should the sovereign choose to assert 
his claim thereto as forfeited. But against all the rest of the 
world, the alien has full capacity to hold, and he can hold 
even against the sovereign, until the estate of the alien be 
divested by an office found, or some other equally solemn 
sovereignact. Page’s case,5 Co. 22, Att'y Gen’l. v Du- 
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plessis. Parker, 152. Hobart, 231. Fuairfaz’s devisee v —" 
Hunter, 7 Cranch, 603. University v Miller, 3 Dev. 188. 
It would therefore seem clear, that the alien being thus sub- — 
ject to the right of the sovereign to divest his estate for a witliam- 
forfeiture, and, until he shall be thus divested by office 
found, the owner of the estate, he may convey, lease, and 

do every other act in relation thereto, which a rightful own- 

er may do, and can maintain any action and have the bene- 

fit of any remedy, which the law gives to secure the enjoy- 

ment of property unto those whom the law recognizes as 
entitled to its enjoyment. But these inferences, however 
Jogically they may appear to follow from the principles 

clearly established, seem to come into conflict with certain 
positions expressly laid down in books of undoubted author- 

ity. ‘Thus itis said, Co. Lit. 426, Shep. Touchstone, 204, 

in the most getieral terms, that az alien cannot lease, or en- 

feoff, or make any other conveyance. But upon examina- 

tion it will be seen, that the meaning of these positions is, 

that the grantees, feoffees or lessees of the alien take defeasi- 

ble estates only ; that they are in no better plight than their 
grantor, feoffor or lessor, and therefore hold their estates sub- 

ject to be divested by the sovereign on office found. Shep. 
Touchstone, 56, and 132. Preston on Convey. 257. Fair- 

far’s devisee v Hunter, 7 Cranch, ut supra. 2 Kent’s 

Com’y. 61, and the authorities there cited. So also we find 

it stated in very general terms, that an alien cannot maintain 

areal or mixed action. But itis also stated, that if alien- 

age be pleaded to an alien in league, that is to say, ap alien 

not an enemy, it cannot be pleaded “to the writ orto the ac- 

tion, but in disability of the person as in case of villenage 

and outlawry”—but if it be pleaded to an alien enemy, “ it 

may be pleaded to the action.”~ Littleton, sect. 198. Co. 

Lit. 129. Brooke title, Denizen, 3, 10. Roscoe on Real Ac- 

Vos. 197. It has been thought by very learned Judges that 

it is difficult, at least, to reconcile the doctrine, that a plea of 

alien born is a good plea to the person of the demandant in 

a real action with the well established law, that, until office 

found, an alien purchaser is the rightful owner of the estate, 

and because of a supposed incompatibility between this doc- 
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December trine, and the acknowledged dominion of such alien in the 
1842. land, the Supreme Court of New York have solemnly de. 
Rouche cided that this was a bad plea in abatement, when pleaded 
William. 49 @ writ of right. Bradstreet v Supervisors of Oneida 
son. County, 13 Wendell, 546. It has occurred to us, that per. 
haps the doctrine may be thus accounted for and explained, 

In real and in mixed actions strictly so called, the demand- 

ant seeks to obtain, by means of the law, the seisin of a land 

or tenement, whereof he has never had seisin, or of the sei- 

sin whereof he has been unlawfully deprived. Now as the 

law will not aid aliens to get land, because by such means 

the realm may be impoverished, (The King v Holland, Al- 

len, 14,) it will withhold its aid to restore or to give him sei- 

sin, though, while he remains seized, it will protect him a. 
gainst wrong doers. It may also be, that, while the alien is 
seized, the law regards him as holding for the use of the 
sovereign, (1 Just. 186, a.) but the law deems him an im- 
proper person to take such seizin for the King, without the 
King’s license. But, be this as it may, it is manifest that if 

the plea of alien-born be a plea impeaching the personal a- 

bility of the plaintiff to prosecute a real or mixed action, and 
therefore cannot be pleaded in bar to the action, or even in 
abatement of the writ, the doctrine, that it is a good plea, 
when properly pleaded to the person of the demandant, is 
perfectly consistent with the settled principle, that until of- 

fice found, an alien purchaser is rightfully seized of the land, 
Nothing can shew this more clearly than Page’s case, 5 

Co. Rep. 52. An office had there been found before certain 
commissioners, by force of a commission under the seal of 

the Exchequer, but it was held that such office was insuffi- 

cient and void, because to entitle the Queen to the land of 

an alien, there must be an “ office of entitling,” one “ that 

vests the estate and possession in the Queen, where she had 

buta right or title before,” and such an office must be by force 

of a commission, under the Great Seal. And in illustration 

of the principle, that the estate was in the alien and not in 

the crown, until office found, the following case was referred 

to by the court: “If an alien and a subject born, purchase 

lands to them and their heirs, they are joint tenants, and 
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shall join in an assize, and survivor (i. e. survivorship,) shall oman 
shall take place, until office found.” An alien may there- : 
fore not only take a fee by purchase, but the estate remains o-ves 
jo him with all the incidents belonging to it when taken, un- William- 
til and unless the sovereign, who has right thereto because *n. 

of forfeiture, vests the forfeited estate in him by an office of 

entitling. 

Upon the trial of an ejectment under the common rule, 
andon the plea of not guilty, nothing is in dispute but the 
right of the plaintiff’s lessor to demise the land, whereof the 
defendant is in possession. The plaintiff is entitled toa 
verdict upon shewing, that, at the date of the confessed de- 
nise, his lessor had a legal title to the possession of the 
premises. And this legal title to the possession must belong 
to him, who is recognized by the law as having the estate 
in the prem. ses. 

If, therefore, we should regard the action of ejectment as 
in all respects analogous to the, properly so called, real or 
mixed actions, for which it has been substituted in practice, 
we should be boand to hold that asa p'ea in bar to the ac- 
tion, or as matter of evidence on the general issue, the alien- 
age of the lessor of the plaintiff, who has shewn a good ti- 
tle as purchaser, will furnish no defence to the tenant. If 
the action be one, which, because of the personal disability 
of the lessor, his lessee ought not to be permitted to main- 
tain, this matter of personal disability must be pleaded in 
abatement. 

Pleas in abatement are certainly very rare in actions of 
ejectment, but they may be pleaded whenever right so re- 
quires. Den Dem. Wroot v Fen, 8 Term, 474. Witl- 
liams dem. Johnson v Keene, 1 Wm. Black, 197. Doe dem. 
Morton v Roe, 10 East, 523. Doe dem. Rust v Roe, 2 
Bur. 1046. 

But in our opinion, such a plea would not be good in an 
action of ejectment. Pleas, which take exception to the per- 
sonal competency of the parties to sne or be sued, are not 
founded on any objection to the writ or declaration. Per- 
haps, therefore, they do not strictly fall within the definition 
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December of pleas in abatement ; but as they offer formal objections 


1842, 


____ merely, and do not deny the right of action, they are usnally 


— considered as of the nature of pleas in abatement, and pass 
Williem- under that denomination: As they are pleas of personal ex. 


emption from being sued, or of personal incompeteney to 
bring the suit, they are necessarily restrained to the persons 
sued and suing. Upon principle they are pleas personal to 
the parties, plaintiff and defendant in the action, and no in. 
stance that we are aware of can be found, where a dilatory 
plea of this kind was allowed, except as applied to one or 
the other of the parties. Now dilatory pleas are not such fa- 
vorites of courts of justice, as to induce them to admit of 
such pleas, wheze the law does not distinctly recognize them. 
Aud the dilatory plea now spoken of has, if possible, less 
than the ordinary claims of pleas of that character, to an in- 
dulgent reception. ‘The remedy by ejectment, as now used, 
is almost a créature of the courts. It has been framed, 
moulded and improved from time to time, so as to present, 
in the least embarrassed and most direct shape, the question 
of title to the land in dispute. For this purpose—and so far 
as substantial justice requires—it is indeed an action between 
the plaintiff’s lessor, and the person admitted to dispute his 
tit'e. But, in order to disembarrass it from all technicalities, 
it is regarded in form as the action of the nominal plaintiff. 
If the plea of Alien-born be a good plea in abatement toa 
real action, it is cause of gratulation that there is a remedy, 
whereby one, who has in law a right of entry, may regain 
his possession without being hindered by this plea. Jn this 
respect we feel the force of the observations made by Cuter 
Justice Savace in delivering the opinion of the court in 
the case before cited of Bradstreet v Supervisors of Onei- 
da, 13 Wend. 546. “If an alien may take and hold real 
estate against every person but the State, he may do so, be- 
cause, by his purchase, he has an estate in the property 
which the laws guarantee to him. It is Ais against other 
individuals ; and if they attempt to turn him out, or dis- 
turb his possession, the Jaw will protect and defend him.— 
But suppose that some person succeeds in turning him out 
by force or fraud—shall he then be debarred from all redress 
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for this greater wrong, by a plea that he is an alien friend? December 

Shall the successful intruder be suffered to enjoy with im- & 

punity the fruits of his wrongful conduct?” Does the law Rouche 
ive remedy as against a wrong doer, who has but imper- witiam- 

feetly executed his injurious purpose, but withhold redress son. 

if he carry it into full execution? But quitting these spec- 

ulations in regard to the hardness of the doctrine—it cannot 

escape observation, that, if established, it would furnish 

strong inducements to disturb the repose of society. Men 

without right, or shadow of right, would be tempted to intrude 

into possessions quietly held by persons against whom existed 

the objection fo alienage; and these in turn would be stim- 

ulated to regain, by every trick and artifice, the possessions 

so wrested from them ; while the law would stand by, smil- 

ing upon the victor in this contest of force and fraud, ready 

toaward to him the profits of the land, as a reward for his 

superior cunning and prowess. 
In holding that the objection here set up cannot avail in 

an action of ejectment, either by way of a plea in abate- 

ment or as a defence to the action, we have the satisfaction 

to find that our opinion has the sanction of several of the 

ablest courts in the other States of the Union. See Me. 

Creery’s Lessee vy Alerander—and Same v Wilson, 5 

Harrison & McHenry 409, 412. Jackson v Lunn, 3 New 

York Gig 109. Sheaffe v O’Neale, 1 Mass. Rep. 256.— 

Ainsle@™”’ Martin, 9 Mass. 430. 


Per Curiam. Judgment affirmed. 





IN THE SUPREME COURT 


THE GOVERNOR TO THE USE OF C. G. LAMB vs. CAROLINE 
WILLIAMS & AL. 


December /™ an action upon the bond of an administrator, appointed by one of the 
1842. courts of this State, the administrator can only be made accountable for the 
assets found within this State. 
An administration granted in this State gives no authority to administer goods 
in another government. 
The case of Helme v Saunders, 3 Hawks 563, cited and approved. 


Appeal from the Superior Court of Law of Currituck 
county, at Fall Term, 1842, his Honor Judge Baixey 
presiding. 

This was an action of debt, brought by the relator of the 
plaintiff on the bond given by Caroline M. Williams, the 
defendant, on being appointed by the County Court of Cur- 
rituek administratrix of Hollowell Williams, deceased.— 
The breach assigned was, in not paying to the relator of the 
plaintiff the distributive share to which his intestatg wase. - 
titled, as one of the children of the said Hollowel Mg It was 
in evidence, that Hollowell Williams had his domicile in 
Virginia, and died there, but had personal property both in 
that State and in North Carolina, and that the defendant 
Caroline took out letters of administration on his estate both 
in Virginia and in North Carolina. It was further in evi- 
dence that the decedent left surviving him six distributees, 
of whom the intestate of the testator was one. It further 
appeared that there was in the hands of the administratrix 
on account of her administration in the State of North Car- 
olina, after the payment of debts, the sum of $1,530 09i, 
with interest from the 25th of May, 1837, and a balance on 
account of her administration in Virginia of $2,515 35, 
with interest from the 7th of March, 1837. 
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The defendants insisted that the action could not be sus- See 

tained at all, inasmuch as the administration here was mere- Y 
ly ancillary to that in the State of Virginia, and that as soon — 
as the debts here were paid, the funds remaining in the hands Williams. 
of the administratrix- on account of her administration in 
North Carolina, if the administration had been committed 
to two different persons, ought to be paid over to the person- 
al representative in Virginia, to be distributed according to 
the laws of the country where the decedent had his domi- 
cile; and that inasmuch as the personal representative in 
each State was the same person, by operation of law she 
held the fund as administratrix in Virginia, the place of her 
intestate’s domicile, to be there distributed according to the 
laws of that State, and that there was no breach of her ad- 
ministration bond in this State. His Honor overruled the 
objection. It was then contended by the defendants, that at 
most, the relator of the plaintiff was entitled to recover in 
this action only’the distributive share, to which his intestate 
was entitled, of the fund remaining in the hands of the srid 
Caroline, on account of her administration in North Caroli- 
na. His Honor being of that opinion, refused to give judg- 
ment for the whole amount of the distributive share to which 
the intestate of the relator of the plaintiff was entitled on 
account of the administration in both States, to wit, the sum 
of $851 133, with interest on $419 223, from the 25th Aug. 
1811, and interest on $255 OL from the same time, but was 
of opinion that he was entitled to recover one sixth of the 
fund on account of the administration in North Carolina. 
And accordingly judgment was entered for the penalty of 
the bond, to be discharged on the payment of $319 70, with 
interest on $255 OL from the 25th August, 1841, until paid. 
From this judgment the plaintiff appealed to the Supreme 
Court. 


Kinney for the plaintiff. © 
No counsel for the defendant. 


Rurrin, C. J. The defendant’s objection, that the ad- 
19 
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December ministratrix was accountable in Virginia, the domicil of the 
1842, . : 

*__ intestate, for the whole estate, is not presented by the case, 
Governor as it comes up; inasmuch as judgment was given for the 
Williams. relator’s share of the assets in North Carolina, and the de. 

fendants did not appeal. It would, therefore, be improper 
to give an opinion on that point. 


On the other point we'think the decision right. Our law 
intends only to secure the assets,‘of which it commits ad- 
ministration ; and the bond given here must, accordingly, 
be construed as obliging the administratrix and the sureties 
to account to the Court of North Carolina for the assets re. 
ceived, or that might have been received, by virtue of the 
office conferred here. An administration granted in this 
State, although general in its terms, is necessarily limited to 
the effects in this State, and gives no authority to administer 
goods in another government; especially when the domicil 
of the intestate was abroad. An administrator does not, in 
this respect, stand on the footing of an executor, who takes 
probate here of a will of one resident here, as determined in 
Helme v Sanders, 3 Hawks 563; who undertakes the du- 
ty of collecting the effects, wherever they may be, and 
whose authority is derived from the will and not merely by 
actof law. But it is otherwise with an administrator ; for 
at common law, each Bishop or Arch-Bishop could grant 
administration of such goods only as were within his juris- 
diction. And in Raymond v Watteville, 2 Lee’s Ex. Rep. 
551, Sir Georce Lee held, upon the authority of pre- 
vious cases, that, where the same person was the representa- 
tive in both counties, the Prerogative Court of Canterbury 
had no jurisdiction over German effects, and could not re- 
quire an inventory of them, nor, indeed, of those lying in 
the province of York orin Ireland. Of course then, it can 
be no breach of the admiuistration bond not to return an in- 
ventory of such gocds, or otherwise account for them here. 
No doubt an administrator may be compelled to account in 
a Court of Equity, where he may be found, to those entitled 
to the estate, wherever it may be situate; but that is on the 
ground of a personal trust, and it is no matter where it was 
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assumed: But that is a different question from that ‘before December” 
us; which depends on the consideration that the adminis-_ 
tration here conferred authority to administer the goods 
here, and none other; and, therefore, that for the due ad- 


ministration of those goods only is the administration bond 
a security. 


Per CuRIAM. Judgment affirmed. 


HENRY W. SKINNER AND WIFE vs. SAMUEL D. LAMB. 


A. by will dated in December, 1836, devised and bequeathed, among other 
things, as follows: “The balance of my estate to be equally divided be- 
tween my wife and children,” and in another clause “My wish and desire 
is, should either of my children die, without leaving an heir begotten by 
their body or bodies, that the survivor or survivors have the whole,” and, in 
another clause, “should my children all die without leaving an heir, begot- 
ten by their bodies, my wish and desire is, that my brother T. should heir 
the whole of my estate as allotted to my children.” The testator died, 
leaving three children, M. O. and E. M. died, leaving a child. After the 
death of M., O. died without issue, leaving E. surviving. Held that all the 
estate of O. so dying became vested in E. her only surviving sister, and 
that the child of M. was entitled to no share of it. 

The cases of Gregory v Beasley, 1 Ired. Eq. Rep. 25, and Threadgill v In- 
gram, | Ired. Rep. 577, cited and approved. 


An appeal from the Superior Court of Law of Pasquotank 
County, at Fall Term, 1842, his Honor Judge Barter 
presiding. 
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December ‘The action was detinue, brought to recover cert:.in slaves 
— mentioned in the declaration. On the trial, the. will of 
Skinner William W. Freshwater was offered in evidence, (of which 
Lamb. the parts material to this case are quoted in the opinion de. 
livered in this court.) It was admitted that the executor 
qualified to the will, and assented to the legacies contained 
in it. It was also admitted that Samuel D. Lamb, the de. 
fendant, married Matilda, the daughter of the testator, and 
the same person mentioned in the will as one of his daugh- 
ters—that Henry W. Skinner, one of the plaintiffs, intermar- 
ried with Elizabeth T’. Freshwater, another daughter men- 
tioned in the will, and who is also a plaintiff—that Orange 
Ann Virginia, the other daughter of the testator, died after 
the death of the testator, under age and without issue—that 
administration on her estate was granted to Samuel D. 
Lamb, who, at the time of bringing this suit, had the negroes 
claimed in his possession, they being the negroes allotted to 
Orange, under her father’s will—that before the death of Or- 
ange, Matilda had died, leaving an only child who is still 

alive. 

Upon these facts, his Honor instructed the jury that the 
plaintiffs were entitled to recover the negroes claimed in the 
writ. A verdict having been returned for the plaintiffs, and 
judgment pronounced accordingly, the defendant appealed. 


A. Moore for the plaintiffs. 


No counsel for the defendant. 


Danie, J. William W. Freshwater made his will, and, 
after some devises of land and personal property, and di- 
recting his debts to be paid, bequeathed as follows : “ The 
balance of my estate to be equally divided between my wife 
and children.” ‘The testator at his death had three children, 
daughters, Matilda, Orange and Elizabeth. In another 
clause of the will the testator said, “ my wish and desire is, 
should either of my children die, without leaving an heit 
begotten by their body or bodies, that the survivor or survi- 
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yors have the whole. And should my children all die with- ‘ene 
out leaving an heir begotten by their bodies, my wish and | 
desire is, that my brother Thaddeus Freshwater should heir ares 
the whole of my estate as allotted to my children.” Matil- Lamb. 
da married and then died, leaving an only child, which is 
still alive. Elizabeth married Henry W. Skinner, and they 
are the plaintiffs. Orange died without issue, and after the 
death of her sister Matilda. The executor of William W. 
Freshwater had assented to the legacies. The defendant 
has possession of the slaves, which were allotted to Orange 
in the division of the property under her father’s will ; he re- 
‘ased to surrender them to the plaintiffs, and they have bro’t 
this action of detinue to recover them. The judge was 
of opinion, that the plaintiffs were entitled to recover these 
slaves. And weare of the same opinion, upon the authori- 
ties of Gregory v Beasley, 1 Ired. Eq. Rep. 25, and Thread- 
gill v Ingram, 1 Ired. Rep. 577. Ferguson v Dunbar, 3 
Bro. C. ©. 469, in note (Belt’s ed.) 2 Roper on Legacies, 322. 
On the death of Matilda, leaving a child, the hopes and in- 
terest of the testator’s brother, ‘Thaddeus, (the ulterior lega- 
tee,) were extinguished ; because he could never take, un- 
less all the daughters died without leaving issue. The 
_ three original legacies were vested, on the death of the tes- 
tator, subject each to be divested, and go over to the survi- 
vor or survivors, on the death of either legatee without is- 
sue. In this case, Elizabeth is the only survivor, and must 
take the entire legacy, that had been assigned to Orange, 
who died without issue. The court regrets that the child of 
Matilda is excluded, but we can only construe wills, and are 
not authorized to alter or make them. 


Per Curiam. Judgment affirmed. 
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IN THE SUPREME COURT 


DAVID GASKINS’ EXECUTORS rs. DAVID GASKINS AND 
OTHERS. 


By the ecclesiastical law of England, and under our law before the act of 1840, 
@ paper writing purporting te be the last will of a decedent, which it was 
proved he declared to contain his wishes as to the dispesition of h’s proper- 
ty, but which he was prevented from either signing, publishing, or having 
attested by the sudden visitation of God, was a good will as to personalty, 

And though some shert time may elapse between the period, when it was in 
his power to have executed formally such paper writing, and that when he 
was incapacitated by the visitation of providence, yet if such delay proceed- 
ed merely from convenience and not from any hesitancy as to the disposi- 
tions he wished to make, or any desire to make changes therein, the paper 
writing is a good will. 


Appeal from the Superior Court of Law of Bertie coun- 
ty, at Spring Term, 1842, his Honor Judge Man ty pre- 
siding. 

This was an issue of devisavit vel non, submitted to the 
jury, upon the trial of which a paper writing purporting to 
be the last will and testament of David Gaskins, sen’r. was 
offered by the plaintifls, as executors thereof, for probate asa 
will of personalty. The plaintiffs proved by Dr. A. W. Me- 
bane, that during the last illness of David Gaskins, Sr. he 
was requested by Gaskins to write his will—that hé wrote 
the paper writing propounded by the plaintiffs, according to 
the directions given him by the said David Gaskins—that 
when he had written it, he read it over to Gaskins, who ap- 
proved it—that Gaskins was then of disposing mind and 
memory—that when he had written it he handed it to Gas- 
kins, who said he would send for two of his neighbors and 
get them to sign it as witnesses—that Gaskins knew it 
was necessary he should sign it, and that it should be at- 
tested by two witness—that the witness then returned home, 
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and that he never wrote any other will for Gaskins. The Ce 
plaintiffs then proved by two witnesses, that they were sent ; 
for by Gaskins, about two days after Dr. Mebane had writ- 
ten his will—that when they arrived at his house it was in 
the night—that they found him upon his sick bed, but in his 
senses—that he informed them he wanted them to witness a 
will, which Dr. Mebane had written for him, but it was then 
night, and he would sign it in the morning and get them to 
witness it—that late in the night Gaskins was taken worse, 
became speechless, and continued speechless, and seemed to 
be insensible from the time he was taken ‘speechless, until 
he died, which was about two days from the time they went 
to his house as above stated. The paper writing offered 
for probate was then read and identified by Dr. Mebane, as 
being in his hand-writing, and the same that was written by 
him at the time before stated. It was not signed by the tes- 
tator, nor subscribed by any one as a witness. His Honor 
upon this evidence instructed the jury, that if David Gas- 
kins intended to sign the paper in question, and have it wit- 
nessed by witnesses before it should operate as a will, this 
intention must either be revoked or fulfilled, or its fulfilment 
prevented by some unavoidable necessity. If it were re- 
voked at any time, and the intention entertained that it 
should operate in its existing state, it would be good as a 
will of personalty, and they should so fird. But if his in- 
tention to sign and have it witnessed was at no time aban- 
doned, this intention must be fulfilled to make it effectual, 
unless he was prevented from doing so by some overruling 
necessity, as by the sudden visitation of God. Wherever 
the finishing of a will as to its execution or publication has 
been voluntarily postponed, for the sake of convenience or 
other cause, to some future period, and death intervenes be- 
fore the period arrives, and prevents the execution, this 
would not constitute such a providential interference, as to 
dispense with the intended completion. And if this latter 
were the case before the jury, they should find that the pa- 
per writing was not the will of the supposed testator. The 
court further informed the jury, that the principles thus laid 
down should govern their deliberations, although they might 
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December be satisfied the paper embodied all the dispositions the de. 
184%. ceased intended to make of his estate. 
, Gaskins There was a verdict for the defendants, and judgment 
Gaskins, BAVing been rendered accordingly, the plaintiffs appealed, 


A. Moore for the plaintiffs. 
Badger for the defendants. 


Rurrin, C. J. The paper is not propounded as a de- 
vise of lands, but simply as a will of personal estate; and 
the single question in the case is, whether, from the manner 
in which it was made and in its present form, it can be ad- 
mitted to probate as a will of the latter kind. 

Before the recent statute of 1840, which declares a will of 
personalty not to be good unless executed in the manner re- 
quired as to wills of realty, there was a marked difference 
between the requisites of those two instruments. A devise 
being regulated by statute, it must necessarily come up strict- 
ly to all the requirements of the Legislature ; and, among 
them, must be actually signed and also attested or deposited 
as a will, so as to shew, in every instance, that the party de- 
ceased intended to devise by the particular instrument in its 
then state, as a finished instrument. But testaments existed 
at the common law, and their validity depended on princi- 
ples declared by that law, or, rather, by the common law, as 
a part of the common law administered in peculiar jurisdic- 
tions, that is to say, the ecclesiastical courts. And noihing 
can be mere certain, than that, in those courts, a will of per- 
sonal property might be good without attestation and with- 
out signature, provided it was made to appear by witnesses, 
or other documents, or by the cystody of the paper or other 
means, that tiie maker had declared or recognised it to be 
his will, or shewn his intention that it should operate in its 
present state, as expressed by his Honor in this case. The 
paper in all those cases takes effect from what, in the lan- 
guage of the courts, is called publication; which is some 
declaration or act of the party, denoting that he had done 
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with the instrument, and supposed and meant that, if he December 
died then or at any future time, it shon!d pass his effects,— 
Upon the law on this subject, thus far, there is an entire co- “Gaskina 
incidence between the instructions delivered to the jury in Gaskins. 
this case, and the opinions held by us. But to this particu- 
lar case that doctrine is not very material, except for the bet- 
ter understanding of the peculiar principle, which is more 
immediately applicable to it. For it is certain, here, that the 
alleged testator did not deem this a finished paper, but pur- 
posed further to execute it, by signing, afid having it attest- 

ted and, as he died without doing either, the paper is prima 
facie not a will, for want of publication. This deficiency 
the propounders of the paper endeavored to supply by proof, 
that it was written during the party’s last illness by a friend, 
read over to the supposed testator, when he had undoubted 
capacity, and was fully approved by him and left with him, 
and that he then said he would send for two of his neigh- 
bors and get them to attest it; and that two days afterwards, 
he sent for two persons, who went to him some time in the 
night, and found him ill in bed, but in possession of his 
mental faculties, and were then told by him, that he wished 
them to witness this paper as his will; but he said it was 
then night, and he would sign it in the morning, and get 
them to witness it. During that night the party became 
suddenly speechless and insensible, and so continued until 
he died, two days afterwards. Upon these facts, his Honor 
delivered it as his opinion to the jury, in substance, that, al- 
though the paper containcd all the dispositions the deceased 
intended to make of his estate, and, therefore, would be a 
good will of personalty, if the execution of it by signing 
and attestation, was prevented by the sudden visitation of 
God; yet, that the voluntary postponement of the execu- 
tion for convenience or other cause, not amounting to an un- 
avoidable or over-ruling necessity, and the death of the par- 
ty interposing, would not constitute such a providential in- 
terference or visitation of God, as would dispense with the 
intended completion of the paper. The question brought 
up by this appeal is, whether this instruction be right or 


20 
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wee not. The court has duly considered it, and the result of 
‘_. our deliberation is, that in reference to this case, as Stated, 


Gaskins the latter part of the instruction is erroneous, 
v 


Gaskins. | His Honor yields, and, undoubtedly, he correctly yields, 
that this paper, which is complete in all other respects—dis. 
posing of all the party’s estate and nominating executors— 
may be pronounced a will of personalty, notwithstanding 
the want of execution, provided the execution was prevent. 
ed by the act of God. Insuch cases, indeed, it must be 
clear, that the contents of the papér were perfectly under. 
stood, and satisfactory ; and that the execution was not 
postponed from any hesitation upon that head. As Sir Jony 
Nico xt said, in Scott v Rhodes, 1 Phillim. 12, the rule is 
held strictly and must be applied with firmness, that the 
proof must also show a continuance of intention to execute, 
down to the time when the act of God intervened and pre- 
vented. But supposing such a continuance of intention, 
there is no doubt, we think, that a paper may be established, 
the execution of which was ultimately prevented by the act 
of God, although the party was not prevented by unavoida- 
ble accident or over-ruling necessity, from previously exe- 
cuting it. The question really is not, whether in any case 
the paper was written, or the party could, speaking physi- 
cally, have executed it, at an earlier or a later day, as deter- 
mining in themselves the validity of the instrument, but it 
is, whether he postponed the execution because he was de- 
liberating—which is the natural presumption, generally—or 
whether, still intending to execute it, he was, at last, preven- 
ted from performing that intention by sudden death, or the 
act of God, as it is called. If the latter be the truth of the 
case, the paper is deemed a will in the law of testaments, 
without formal execution, upon the principle that the act of 
God hurteth no man. It being conceded in the reasoning of 
his Honor, that the deceased adopted the paper fully, when 
prepared, and that he intended to execute it as his will, up to 
the time when he last spoke of it, a tew hours before his 
death, we cannot agree that his death, following so suddenly 
afterwards, did not sufficiently account to the jury for the 
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want of execution, by attributing it to that cause, namely, pecemhes 


his death, and no other. Where the intention to execute is __ 

brought down so low, almost in articulo mortis, and nothing “Gaskins 
appears to denote a subsequent change of purpose, it fur- Gaskins. 
nishes the strongest argument and evidence that the inten- 

tion lasted as long as life, and that both were terminated by 

the same event. Upon these grounds, the court dissents 

from the position, that the execution could not be dispensed 

with, inasmuch as the deceased had the possession of the 

paper and the ability to execute it, and without any absolute 
necessity, but for convenience, postponed the execution to 

the next morning, the party dying during the night. We 

think, on the contrary, that it should have been left to the 

jury upon this evidence, which was very strong, to say whe- 

ther the party would have executed the paper the next morn- 

ing, had he lived to that time and been able; and they 

should have been directed, that, if they so found, and, con- 
sequently, that the execution of the paper was prevented by 

death, then they should pronounce for the paper as a will of 
personalty. 

It will thus be seen, that the difference between the in- 
structions given, and those which this court thinks ought to 
have been given, turns upon the sense in which the phrase, 
“Act of God” is to be received, as applied to questions of 
this sort. His Honor held, that if the party could have ex- 
ecuted the paper, it was not a case of prevention by the “ Act 
of God ;” whereas the true meaning seems to be, that, if the 
party would have executed his will but for death, it is then 
considered that he was prevented only by death, or, in other 
words, by the “act of God.” This is very fully stated by 
the same eminent ecclesiastical Judge, Sir Joun Nicwutt, 
in Allen v Manning, 2 Addams, 490. He says, “that to 
constitute a case of prevention by the “act of God,” it is not 
necessary that a case of physical prevention should be made 
out. In the case in question, for instance, it is not necessa- 
ry to be shown that it was actually, oreven morally, impos- 
sible for the deceased to have gone to Hull’s office on the 
12th of December. If the court is convinced, upon the ev- 
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—" idence, that he was prevented from going by extrinsic cir. 
——.... cumstances, of such a nature as to render his failure to keep 
—— his engagement with Hull, (to go to his office and execute 
Gaskins, the will) not justly imprtable to any change of intention 
on his part, the exigency of the law, in the particular in 
question, is fully satisfied. 1 think the fair result of the ey. 
idence is, that the deceased was solely prevented by the “act 
of God,” in this sense and construction of the phrase, from 
executing the will.” Accordingly, there are many cases in 
which probates have passed, where the party was prevented 
from executing by death, but might have easily done it be. 
fore. Inthe goods of Taylor, | Hagg, 641, the case was 
very much the same with the present. A paper was prepar- 
ed at the testator’s request the day before he died, and wkile 
he was very ill, was read over to him, and approved by him; 
but he deferred signing it until the next morning, when he 
died without having executed it. The court snid, “this is 
an ordinary case of prevention by death ; there was no hes- 
itation as to the contents ; the execution only was postponed 
until the following morning.” So in the case of Scott v 
Rhodes, the court pronounced in favor of a paper, written 
by the testator himself, as supposed on the day before his 
death, and not executed by reason, as inferred, of his sudden 
death that night or early next morning. And in Allenv 
Manning, the paper had been written by a solicitor on the 
10th of December, and the testator appointed to come the 
next day and execute it, but he did not, owing to some slight 
indisposition, which made it imprudent for him to go out for 
three or four days, and he was thep taken violently ill and 
died on the 16th of December, without executing it. ‘The 
cases of Hoby v Hoby, 1 Hagg. 146, and Jn Re Harvey, 
Id. 575, are yet stronger, because longer time intervened, 
and the parties had more opportunities for execution. So 
the court thinks it thoroughly settled in the law of England, 
and thence brought as the law of this State, that this paper 
cannot be held not to be a will, merely for the want of exe- 
cution under the circumstances stated. On the contrary, so 
far as depends on this point merely, it the jury should think 
the party would have executed the paper the next morning, 
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if God spared his life and senses that long, we think it as December 
much his will, as if he had lived until next morning, and —~ 
actually signed it. Gaskins 
It was argued at the bar, that although that might be the gating 
law in Exgland, yet that, since the jurisdiction is here 
changed toa common law court and jury, nothing short of 
publication by execution will sustain even a will of person- 
alty. But we cannot accede to the argument; for, although 
the jurisdiction be changed, the rule of decision is not-— 
The canon law is a part of the common law, so far as res- 
pects testamentary causes; and, except such changes as 
may have been introduced by statutes, we now determine 
tere, what is or is not a good will ef personal pzoperty, ex- 
actly upon the same principles that prevailed, when the 
Governor took the probate of wills, or before the ecclesiasti- 
cal Judge in England. | 
We feel ourselves therefore compelled to reverse the de- 
cision and order a venire de novo. But while we do so, we 
cannot avoid congratulating ourselves and the profession, 
that we are now happily spared from such difficult discus- 


sions, which leave so much in the breast of the judge and 
jury, by the act of 1840; which requires, in all instances, 
a plain and unequivocal act of publication, about which 
there can be no mistake. : 


Per Curiam. Judgment reversed and new 
trial ordered. 
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THOMAS WHITE vs. RICHARD ARRINGTON’S EX’ors, 


December Under our act, (Rev. Stat. c. 46, s. 23,) allowing executors and administrators 
1842. nine months before they are required to plead, they can no more avail them. 
—-——__ selves, under the plea of plene administravit, of a voluntary payment of a 
debt after notice of a writ sued out, than they could before the passage of 

that act. 


Appeal from the Superior Court of Law of Nash coun- 
ty, at Spring Term, 1842, his Honor Judge Setrte pre- 
siding. 

The following facts were admitted by the parties as consti- 


tuting a case agreed for the opinion of the court. The writ 
of the plaintiff was issued on the 14th of February, 1839, 
and executed on the 7th of March, returnable to the May 
Term of Nash County Court. At the return term the de- 
fenéants craved the benefit of the act allowing time to ex- 
ecutors and administrators to plead, and were allowed until 
the November ‘Term of the said court following, at which 
term the defendants entered thei: pleas, admitting the volun- 
tary payment of debts of equal dignity with the plaintiff's, 
after the service of the writ, but before the November Term 
to which they had been allowed time to plead. It was ad- 
mitted by the plaintiff, that if the voluntary payments thus 
made by the defendants, after the service of his writ and be- 
fore plea pleaded, were good in law, then the defendants had 
fully administered, and judgment should be entered in their 
favor accordingly. So it was admitted by defendants, that 
if their payments after notice of the plaintiff’s debt but be- 
fore plea pleaded should be deemed in law as not good, ther 
they had assets, and judgment was to be entered for the 
plaintiff for the sum of $115 08, the principal of the note 
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declared on, together with the interest thereon, from the 15th ae 

of May, 1838, and costs. ae 
His Honor, being of opinion that the payments made by ‘White 

the defendants after the service of the plaintiff’s writ,.and hteaies 

with notice of his debt, were not good in law, gave judg- 

ment forthe plaintiff. From this judgment the defendants 

appealed to the Supreme Court. 


Saunders for the plaintiff. 
B. F. Moore for the defendants. 


Daniet, J. It is admitted by the defendants’ counsel, 
that, at common law, an executor, after he is sued and has 
notice of the writ, cannot be allowed, under the plea of ple- 
ne administravit, to give in evidence a voluntary payment, 
without suit, of a debt of equal or inferior dignity to that 
sued on; Williams Ex. 679, 1213, 1214. By the statute, 
(Rev. Stat. c. 46, s. 23,) “no executor or administrator shall 
be compelled to plead to any original suit brought against 
him in any court, until the expiration of nine calendar 
months from and after his taking upon himself the office of 
executor or administrator.” At the first term, after the time 
given him by the act has expired, he must plead, or the 
plaintiff may take judgment by default against him. The 
act was only intended to give to executors and administra- 
tors an opportunity to Jearn the amount and nature of the 
debts, and also the amount of the assets, so as to enable them 
to act and plead understandingly. The act does not alter 
the rules of the common law, in any other particular that 
we are aware of. The judgment must be affirmed. 


Per Curtam. Judgment affirmed. 
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| Ad 


— — - 


CHARLES BAKER vs. PHILIP WILSON. 


December The mere appointment of an overseer and assignment of hands to a supposed 
1842. road, by the County Court, are not per sea judicial determination, that » 
public road be laid out where none before existed. . 
Any inhabitant so assigned, when sued for the penalty incurred for refusing 
to work on such road, and the overseer indicted for not having the road in 
order, may shew that in fact there is no such public road. 


—_—_  _ iene aA an OUe-hCOUe Gh ent +e@2©) ese tt ss. 


Appeal from the Superior Court of Law of Yaney 
County, at Spring Term, 1842, his Honor Judge Baitey 
presiding. 

The facts of the case are sufficiently stated in the opinion 
delivered in this court. * 


Francis for the plaintiff. 


No counsel for the defendant. 


Gaston, J. This case, laying aside thé facts and cir- 
cumstances which are unnecessary for a correct decision ofit, 
may be briefly stated as follows: The County Court of 
Yancy, at its Spring Session in 1836, passed an order, 
“that Charles Baker and Charles Hall oversee the road from 
the top of the Iron Mountain, at the Low Gap, as the Engi- 
neers surveyed and marked it out, to where it intersects the 
old road, at the foot of said mountain, and that all hands be- 
longing to Cane Creek Company, work under Charles Ba- 
ker, six good faithful days.” Shortly thereafter, but at what 
term it does not appear, this order was rescinded, and after- 
wards, at the February Term, 1839, it was ordered by the 
said court, that the order rescinding the order of 1836, be 
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itself rescinded, and the order of 1836 be revived. But in December 

reciting the order of 1836, the order of 1839 somewhat mis- 

represents it, by describing the road therein mentioned, as a — 
road “ from the foot of the Iron Mountain, at the ford of Wilson. 

Spring Creek, to the Tennessee line,” according to which 

misrepresentation, the road would extend eastwardly beyond ’ 

jts intersection with the old road, seventy-five yards upon 

the old road. ‘The plaintiff, an overseer of the road as ap- 

pointed by these orders, summoned the defendant, one of the 

Cane Creek. Company, to work thereon, and, upon this requi. 

sition not being complied with, warranted him for the pen- 

alty incurred by such disobedience. The cause was carried 

up by successive appeals to the Superior Court, and there, 

upon the trial it appeared, that before the order of 1836 was 

passed, certain Engineers in the service of the Government 

ot the United States, had surveyed and marked outa line as 

the route of a road contemplated to be made by the Federal 

Government, from the top of the Iron Mountain at the Low 

Gap, to its intersection at the foot of the mountain, with the 

old road ; that this line passed wholly through wild, and un- 

appropriated lands belonging to this State, but that no such 

road at the institution of this action existed in fact, or had 

been ordered to be laid out by the County Court. Upon’ 

these matters so appearing and being ‘so agreed by the par- 

ties, his Honor held, that the defendant was not liable to the 

penalty demanded. 

In this opinion we concur. It is clear, we think, notwith- 
standing the mistaken representation of the original order, 
that the order of the court of February, 1839, revived and re- 
enacted the original order, such as it in truth was. Neither 
therefore the appointment of overseers to superintend, nor 
the injunction upon the hands to perform the labor therein 
directed, applied to any part of the old road. 

The orders of 1836 and 1839, are predicated upon the 
assumption, that the road therein described as surveyed and 
marked out by the engineers, was a public road, and it would 
be doing violence to the language of these’ orders, to hold 
that thereby a new public road was Jaid: out by the court.— 

2k 
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— It is unnecessary, therefore, to decide, whether, when a new 


Baker 


v 
Wilson. 


road is directed to be made wholly through lands belonging 
to the State, the court can lay out the road without the ip. 
terver.tion of a jury as required by the act of 1784, ch. 297, 
sect. 2, (Revised Stat. ch. 104, sect. 4,) or whether, if a new 
road be laid out, without the intervention of a jury, where a 
jury ought to have been ordered, such road, notwithstanding 
the irregularity in the proceeding, is not to be regarded as a 
public road, until the order of the court be reversed or te. 
scinded. Our laws are explicit in requiring, that no new 
road shall be laid ont but by a judgment of the court upon 
a petition filed, and, authorize an appeal from every such 
judgment, by any person dissatisfied therewith. 1813, ch. 
862. (Revised Stat. ch. 227, sect.3 & 4.) These requisi- 
tions would be substantially annulled, if the mere appoint. 
ment of an overseer or assignment of hands to a supposed 
road, were to be held per se a judicial determination, that a 
public road be laid out where none before existed. 

Nor can we doubt, whatever credit may be claimed for an 
order of this character, as prima facie evidence of the exis. 
tence of the road therein described, that it is competent for 
the inhabitants so assigned, when sued for the penalty in- 
curred in refusing to work on the road, and also for the over- 
seer, when indicted for not having the road put in order, to 
shew that they have committed no violation of law, for that 
there is no such road to be made or repaired, to be worked 
on or superintended. We must not extend penal enact- 
ments beyond their obvious meaning. Overseers are in- 
dicted for neglect of the public roads put under their charge; 
and the citizens of a distriet liable in penalties for refusing 
to work on the public roads to which they have heen assign- 
ed. But neither the one nor the other can have failed in 
the performance of duty in regard to a public road, if it ap- 
pear that such road has no existence either in Jaw or in 
fact. 

The judgment of the Superior Court is affirmed with costs. 


Per Curiam. Judgment affirmed. 
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THE STATE vs. JOHN McENTYRE AND OTHERS. 


Under the act of Assembly of 1840, c. 57, “to incorporate the town ef Ruth- December 
erfordton,” the persons elected town magistrate and commissioners, are not 1842, 
indictable for refusing to accept the said offices, even if duly elected. The 
act contains no such provision. 

The Legislature may, if they think proper, require any person appointed to an 
office in any manner prescribed by Jaw to serve therein, under the pain of 
indictment or any other penalty. But there is no principle of the common 
law that renders such an offence criminal. 

A person, who undertakes an office, and is in office de facto, although not le- 
gally appointed thereto, is bound to perform all the duties, and liable for 
their omission, in the same manner, as if the appointment were strictly le- 
gal, and his right perfect. ; 

Under the above mentioned act, “to incorporate the town of Rutherfordton,” 
the election for town magistrate and commissioners must be held by the 
sheriff, or, at least, by a sworn deputy ; otherwise, it is void. 


Appeal by the Solicitor for the State, from the Superior 
Court of Rutherford, at Fall Term, 1842, his Honor Judge 
Pearson presiding. 

The charges in this indictment, and the facts of the case, 
are fully set forth in the opinion delivered in this court. 


Attorney General for the State. 
Francis for the defendants. 


Rurrin, C. J. By an act, passed in the year 1840, ch. 
57, “to incorporate the town of Rutherfordton,” it is enact- 
ed, s. 2, that the citizens of the town, on the first Monday of 
March in each year, may elect a town magistrate and four 
commissioners, with certain qualifications, as therein speci- 
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—— fied, to serve for one year from the day of election ; and, by 

sec. 3, “that the sheriff of Rutherford county shall hold 

State said elections for town magistrate and commissioners under 

McEntyre. the same regulations that ‘elections are now held for mem. 

bers of Assembly, and shall determine who is elected ; and 

that he shall immediately furnish the town clerk with a cer. 

tificate, stating who are elected, which certificate the town 

clerk shall enter in a book to be kept for that purpose, and 

the said certificate or entry thereof in the clerk’s book shail 

be deemed conclusive evidence of the election of such per. 

scons to the offices therein specified.” By the fourth section 

itis further enacted, “that the said commissioners, after 

they are thus elected, and shall have taken an orth faithful- 

ly to perform their duty, shall be deemed and held a body 

politic and corporate, by the name and style of “The Com. 

missioners of Rutherfordton,” and have certain powers, au- 

thorities and duties as therein set forth; among which is 

that of appointing the town clerk ; and, by the 11th section, 

that if the sheriff shall fail to hold said election for town of- 

ficers, he shall forfeit fifty dollars ; and, by the 12th section, 

“that if the magistrate and commissioners shall permit the 

streets or roads within the limits of the corporation to get 

out of order, they shall be liable to indictment, and, on con. 
viction, be fined at the discretion of the court.” 


The defendants, John McEntyre, Edmund Bryan, William 
Twitty and Harvey D. Collier were indicted in two counts, 
In the first count, after reciting the material parts of the act, 
it is alleged, “that, in pursuance of the directions of the 
said statute, the sheriff of Rutherford county did, on the 
first Monday of March, in the year of our Lord, 1841, duly 
hold an election in the said town of Rutherfordton, fora 
town magistrate and four commissioners to serve for one 
year from the day of said election, and, that, then and there 
the said John McEntire was duly elected and determined 
and declared by the said sheriff to be duly elected to the 
said office of town magistrate ; and the said Edmund Bryan, 
William Twitty and Harvey D. Collier, with one John G. 
Bynum, were duly elected and declared and determined by 
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the said sheriff to be duly elected to the said offices of com- December 
missioners for the said town; and, that thereupon it then 
and there became the duty of the said John McEntyre, Ed- _ 
mund Bryan, William Twitty and Harvey D. Collier, to McEntyre, 
take an oath respectively, faithfully to perform their duty 
respectively in their said respective offices. And the jurors 
do further present, that on the first day of April, in the year 
1841, and for a leng space of time theretofore, to wit, from 
the said first Monday of March to the first day of April in 
the year last aforesaid, they the said McEntyre, Bryan, 
Twitty and Collier, refused to take the oath prescribed by 
said statute as aforesaid, and refused to perform their duty 
as such town magistrate and commissioners as aforesaid, 
contrary to the form of the statute in that case made and pro- 
vided, and against the peace and dignity of the State. 
The second count, after again reciting the material parts 
of the statute, charges, “that it became thereby the duty of 
the said town magistrate and commissioners to keep the 
streets within the limits of the said corporation in order and 
good repair; and that the said John McEntyre, being elect- 
ed town magistrate as aforesaid, and ‘the said Edmund Bry- 
an, William Twitty and Harvey D. Collier, being elected 
commissioners as aforesaid, with force &c. in &c. did suffer 
and permit the streets of the said town of Rutherfordton to 
be and remain out of repair for a long time, to wit, from the 
said first Monday of March in the year &c. to &c., contrary 
to the form of the statute and against the peace and digni- 
ty of the State.” 
Upon “not guilty” pleaded, the jury found a special ver- 
dict ; by which it appears, that on the Ist Monday of March, 
1841, an election was held in Rutherfordton, for persons to 
fill the several offices of town magistrate and commissioners, 
at which the persons named in the indictment received the 
majority of the votes given; that the election was not held 
by the sheriff in his own person, but that by writing under 
his hand he appointed John G. Bynum his deputy to hold 
said election, and that said Bynum opened the polls and re- 
ceived a number of votes and then went away, leaving one 
Bryan to superintend the election in his stead, and that Bry- 
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December an, in the absence of Bynum, received some votes, which 

elected some of the persons indicted ; that the names of the 
State voters were truly entered by a clerk, ‘and that the said By. 

McEntyre. num returned before sunset and examined the list of voters 
and approved the same, and closed the polls, and then gaye 
notice to the defendants of their election. If the cour 
should be of opinion, that the elections held, in the manner 
thus set forth, were lawful and valid, and that the persons 
thus chosen town magistrate and commissioners are indicta. 
ble in law for failing to serve in the said offices, and perform 
the acts and things as laid in the indictment, the jury find 
the defendants guilty ; if otherwise, then they find the de. 
fendants not guilty. The court gave judgment for the de. 
fendants, and the solicitor for the State appealed. 

Besides objections that might be taken to the form of the 
indictment, there are several reasons why, upon the merits 
and substance, the judgment should have been for the de- 
fendants, as we think. 

There is an essential difference between failing to per- 
form a duty of an office, into which a person has entered 
and which he is de facto filling, and refusing or failing to 
accept the office, and qualify himself. A person who un- 
dertakes an office and is in office, though he might not have 
been duly appointed, and, therefore, may have a defeasible 
title or not have been compelable to serve therein, is yet, 
from the possession of its authorities, and the enjoyment of 
its emoluments, bound to perform all the duties, and liable 
for their omission, in the same manner as if the appointment 
were strictly legal, and his right perfect. But when a per- 
son is charged, as a crime, with a failure to accept and serve 
in an office, he may, in the first place, insist, supposing him 
to have been duly chosen or appointed, that the omission is 
not punishable by indictment ; and, in the next place, there 
is nothing to prevent him from showing that he was not 
duly appointed or elected. Upon each of these grounds we 
think these defendants should have been acquitted. 

It is manifest, that these persons never entered upon the 
offices to which it is said they were elected. The act does 
not make the election by itself an investiture; but taking 
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the oaths of office is a pre-requisite to induction. The not - ~ o 
taking them is the gist of the first count; and the second a 
count is founded on the idea, that election only § is all that is — 
necessary to put the persons in office. It does not charge McEntyre. 
that they are town magistrate, &c. or that being town mag- 

istrate, &c. that it was their duty as such officers to keep the 

streets in repair; but only, that they, being elected as afore- 

said, Jid suffer, &c. Now, the court has no doubt that it is 
competent to the Legislature to require any person, appoint- 

ed to office in any manner prescribed by law, to serve there- 

in, under the pain of indictment or any other penalty. But 

we are aware of no principle of the common law, that ren- 

ders such an omission criminal ; and this statute contains no 
provision to that effect. 

But ifit were an indictable offence not to qualify and serve 

in these stations upon valid appointments, our opinion is, 

that these persons were justified in not doing so, because of 

the insufficiency of the election. The charter says, the 
sheriff of the county shall hold the election, under the same 
regulations under which elections are held for the Legisla- 

ture, ard shall determine whois elected. It furthermore 
prescribes the manner in which that determination shall be 
declared, which is by his certificate of election deposited 
with the town clerk. As this was the first election under 
the charter, and the power of appointing the clerk is vested 
inthe board of commissioners, there could be no clerk to 
whom the certificate in this case could be given ; and it may 
then be admitted, that, from necessity, the construction is, 
that the clerk’s book.is not indispensable evidence of the e- 
lection. But the defendants contend, that the sheriff has not 
in any manner determined, who was elected ; and that the 
deputy was not competent to it. It is probable the Legisla- 
ture intended, that the sheriff himself should conduct this e- 
lection, as it is to be held at but one place and for one day ; 
though it may be, that, from the inconvenience of not hav- 
ing an election, if the sheriff were from sickness or other 
cause necessarily absent, it was intended that this, like many 
others of his duties, might be performed by deputy, With- 
out determining that point, the court is of opinion, that, at 
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December least, the deputy should have been sworn. The statute im. 
“__ ports into this election the regulations prescribed for elec. 
State tions to the General Assembly. And as to them it is very 
MeBatyre. clear, that the Legislature intended, as a security for their 
being conducted fairly and impartially, that they should be 
held and superintended by persons, acting under the obliga. 

tiun of an oath. 

The sheriff himself is sworn, generally, to the faithful 
performance of all his duties, upon entering into office. By 
the 4th & 5th sections of the act, Rev. St. ch. 52, the in- 
speetors are to be sworn ; and by the 6th séction, the sheriff, 
or other returning officer, “or his deputy, which deputy 
shall in all cases be sworn before proceeding to act,” shall 
receive the tickets, and deposit them in the proper box. In 
this case the election was in part held by a person not ap- 
pointed a deputy by the sheriff; and it is not found, that 
either of the persons who held it was sworn, and the contra- 
ry is to be presumed, from the silence of the special verdict 
on that point. 


Per Curiam. Judgment affirmed. 
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PATRICK FOLEY vs. WILLIAM H. ROBARDS, Jr. & AL. 


Where a writ is issued against two copartners for a partnership debt, and one Decembet 
of them is arrested and gives bail, such bail, upon being afterwards com- 1842. 
pelled by due course of law to pay the debt, has no remedy except against — 
the individual for whom he became bail. He has no claim upor the other 


partner. 
The case of Osborne v Cunningham, 4 Dev. & Bat. 423, cited and approved. 


Appeal from the Superior Court of Law of Granville 
County, at Fall Term, 1842, his Honor Judge SetTLe 
presiding. 

This was an action of assumpsit, to which the defendants 
pleaded the general issue, and on the trial, the facts appear- 
edto be these. The defendants, being partners in trade un- 
der the firm of Robards and Ferguys, on the 26th of March, 
1839, made their promissory note in the name of the said 
firm, for $870 75, payable six months after date, to Messrs. 
Doremus, Suydam & Nixon, of New York—that on the 
29th of October, 1839, the said Doremus, Suydam & Nixon 
sued out a writ from the Circuit Superior Court of Law, for 
the town of Petersburg, in the State of Virginia, against the 
defendants as partners, under the said name and style of 
Robards and Ferguys, upon which writ the defendant Fer- 
guys was arrested, and gave a bail bond in due form for his 
appearance to answer the action with the plaintiff, as 
bail—that the writ was returned, “non est inventus,” as 
to the defendant Robards—that judgment was duly obtain- 
ed against the defendant Ferguys alone, by default, the writ 
beiug abated as to Robards for want of service—and that 
such proceedings were taken upon the judgment, that (the 
said Ferguys neither appearing nor paying the judgment nor 
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December any part thereof,) a recovery was regularly had against the 


1842. 


— 


Foley 


plaintiff as bail, and the said judgment paid and satisfied by 
the plaintiff. The counsel for the defendant Robards insig.. 


Robards, 4; that the plaintiff was not, upon this state of facts, entitled 


io sustain his action against the said Robards, because no 
privity was established between them, inasmuch as by be. 
coming bail for the said Ferguys, the plaintiff incurred a lia. 
bilty not for the said firm of Robards and Ferguys, but for 
the personal benefit and relief of the said Ferguys only, and 
was not in law the surety of the said Robards or of the said 
firm—and as it was not proved nor alleged that the plaintiff 
had in fact become bail upon any request of thesaid Robards, 
the plaintiff had not shewn himself entitled to a verdict as a 
gainst him ; and the counsel prayed the court so to instruct 
the jury. The judge being of that opinion, instructed the 
jury accordingly. ‘The jury found a verdict against the de. 
fendant Ferguys, and in favor of the defendant Robards, and 
the court having rendered judgment in pursuance of the 
verdict, the plaintiff appealed to the Supreme Court. 


Badger §& Waddell for the plaintiff. 
Iredell for the defendant. 


Rurrin, ©. J. The opinion delivered to the jury is 
founded on the decision of this court, in the case of Osborne 
v Cunningham, 4 Dev. & Bat. 423 ; and, as we think, is in 
conformity to that decision. On the part of the plaintiff, 
however, a distinction is taken between the case of ordi- 
nary joint and several contracts, and that before the court; 
which ig the ease of partners, each of whom had authority 
to request for both, and on the credit of both, another person 
to lend money to pay their partnership debt, or to hecome in 
any way responsible for it. We admit that there is that dif- 
ference between the two cases. Ifone of two makers of a 
promissory note borrow money to pay the debt, and there- 
with he doth pay it, the lender cannot look to the other ma- 
ker of the note, saying that this money went to pay a debt 
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for which he was liable; for it was not advanced at his re- December 


quest. On the other hand, one partner has authority to bor- 
row money for the partnership purposes generally, and es- 


Foley 


pecially to pay a debt of the partnership; and for the mo- Robards. 


ney thus borrowed, or for that which the surety was com- 
pelled to pay upon his undertaking for the firm, each mem- 
ber of it is undoubtedly liable. But that distinction, as it 
occurs to us, will not sustain this action by taking it out of 
the rule of Osborne and Cunningham. For, although one, 
who lends the mozey or becomes responsible upon the re- 
quest of one partner, may have his redress against all the 
partners ; yet that is only when he lends the money to the 
firm, or when he becomes responsible as surety for the debt 
of the partnership, as the debt of the partnership. - With 
respect to advances of money, it is true that, if partners a- 
gree to borrow money and it goes to their use, the lender 
may come in upon the joint effects, although he took as a 
security the bond or note of an individual partnez; as 
was decided in E'x-parte Brown, cited in Ex-parte Hunter, 
1 Atk. 225. But it was held by Lornp Harpwicksg, in the 
latter case, that where the contract was not made with both 
partners, but the money was lent to one of them, though for 
the purpose of being applied to a partnership in which he 
was engaged, and the lender took his separate bond, he 
was confined to his remedy on the bond, and could not make 
the partnership liable, on the ground that it had the benefit 
of the money; for that was a matter between the partners 
themselves. ‘The caseof Bevan v Lewis, 1 Sim. 376, isa 
very strong authority to the same effect. There, one part- 
ner, with the privity of his co-partner, borrowed money in 
his own name, and gave his separate notes for it, and it was 
applied to the purposes of the partnership by being paid, by 


the direction of the co-partner, to the bankers of the co part- . 


ners to their joint credit and used in payment of their debts; 
yet, after judgment on the notes, and execution served on the 
stock and effects of the company, it was held, on the bill of 
the other partner, that the judgment creditors could, in equi- 
ty, only subject the share in the surplus of the defendant in 
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the exeeution ; and, consequently, ‘the partnership accounts 
were taken in order to ascertain what was coming to that 
partner. ‘To the same effect, is the case at law, of Lloyd y 
Freshfield, 2 Carr and Payne, 325. These cases seem to 
establish a general principle, that in point of law the con. 
tract must be joint in order to charge thereon the partner. 
ship; and that it is not sufficient to make it a joint contract, 
that the money was applied to a partnership debt, provided 
it was not advanced upon a treaty with the partnership, but 
was advanced to one of the partners and upon his separate 
security. ‘Thus, if Ferguys had given the note of “ Robards 
& Ferguys,” for the debt to Doremus, Suydam and Nixon, 
and Foley had joined therein as surety, it is clear that the 
plaintiff would be entitled to an indemnity from the joint ef- 
fects of both partners. But if Ferguys had given his own 
note for the debt, and Foley had executed that note as his 
surety, the cases cited establish, that the form of that contract 
would limit Foley’s recourse to Ferguys, although the debt 
originally was that of “ Robards and Ferguys.” In point of 
law, that separate note of Ferguys was not the joint contract 
of the partnership ; and that gives character to the remedy 
of the creditor and ofthe surety. The same principle ap- 
piies to the case of the plaintiff’s undertaking as the bail of 
one of the partners. The creditor in that action could take 
no steps upon that judgment against Robards, nor could the 
bail arrest Robards and surrender him, so that he might be 
imprisoned and enforced to pay the debt in discharge of the 
bail. He had the right to discharge himself by taking Fer- 
guys, and he is confined to his redress against him. In point 
ot form and law, the plaintiff entered into no engagement for 
« Robards and Ferguys,” or for Robards, but only for Fer- 
guys as his bail. It does not even appear that he knew the 
debt was a partnership debt. It would be a dangerous ap- 
plication of the doctrine of substitution, to enable a person, 
who pays money as the bail of one person, to have recourse 
for it against another person, who was remotely liable for it, 
if sued in another action. There is no case of the kind 
that we are aware of; and that there is none, is one of the 
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strongest arguments and authorities against this action ; December 
since the instances must have been numerous, in’which the — 


bail of one partner has been obliged to pay a partnership 
debt. 


Per CURIAM. Judgment affirmed. 


CHARLES CLARK os. JOHN WALKER. 


Upon a writ against one A., the sheriff took a bond, executed by the said A. 
and by one B. and conditioned that the said A. and B. should make their 
personal appearance &c., to answer &c., and then to stand and abide the 
judgment of the said court &c. Held that it was unlawful (by the act, Rev. 
St. c. 109, s, 19,) for the sheriff to take such a bond, and that the bond was 
therefore void 

This is not the contract of bail in its terms, nor can it be inferred from the 
bond, that one is bail for the other, but each is alike bound to perform the 


judgment. ; 
The case of Rhodes v Vaughan, 2 Hawks 167, eited and approved. 


Appeal from the Superior Court of Law of Brunswick 
county, at Fall Term, 1842, his: Honor Judge Dicx pre- 
siding. 

The following is the case as transmitted from the court be- 
low. 
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This was a proceeding by Scire Facias by the plainti¢ 
against the defendant, as the bail of one John Polony, to 
which the defendant entered the following pleas, to wit: 
“Nal tiel record, that defendant did not execute any bond 
as bail of John Polony—if he did execute any bond, the 
condition thereof was not for twice the amount of the debr, 
and not being conformable to act of Assembly, cannot be 
proceeded on by scire facias—if he executed any bond, it 
was a bond, the condition whereof was contrary to the act 
of Assembly, Rev. Stat. c. 109, s. 19, and, therefore, it was 
illegal and void.” The plaintiff produced and proved a pa. 
per writing, of which the following iS a copy : 


“State of North Carolina, 
Brunswick County. 

Know all men by these presents, that we, John Polony 
and John Walker, are he'd and firmly bound unto William 
Hankins, high sheriff of Brunswick county, his heirs, exee- 
utors, administrators and assigns, in the sum of one hundred 
and fifty dollars, to which payment well and truly to be 


made, we bind ourselves, our heirs, executors and adminis. 
trators, jointly and severally, firmly by these preseats—seal- 
ed with our seals, and dated this 19th day of June, 1838. 
The condition of the above obligation is such, that if the 
above bounden John Polony and John Walker, do, and shall 
make their personal appearance before the justices of the 
County Court, to be held for the county of Brunswick, at 
the Court House in Smithville, on the first Monday in Sep- 
tember next, then and there to answer the complairt of 
Charles Clark, in a plea of trespass on the case to his dam- 
age one hundred and fifty dollars, and then to stand and a- 
bide the judgment of the said court, and not depart the same 
without leave had and obtained—that the above obligation 
to be void and of no effect—otherwise to remain in full 


force and virtue. 
J. POLONY, (Seal.) 


J. WALKER, (Seal.) 
Signed, sealed and delivered 
in presence of 
8. A. Laspsyre. 
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_ The defendant objected to the reading of the said paper December 


yriting and its being received in evidence, upon various 
ands, asset forth in the pleas; but the objections were 


1842. 


Clark 


all overruled by the court, And the case being taken up Waker. 


upon the record by his Honor, he proceeded to overrule all 
the pleas of the defendant, and to render judgment against 
him. From this judgment the defendant appealed to the 


Supreme Court. 


No counsel for the plaintiff. 


Strange for the defendant. 


Rurrin, C.J. The court has been not a little embar- 
rassed, as to the light in whicl: this case is to be viewed, and 
the questions intended to be presented for our determination. 
The pleadings are so defective, and the proceedings so ir- 
regular, that we should be obliged to reverse the judgment 
on those grounds ; for it would seem that there was no jury, 


but that the court decided the case upon proof of the bond 
by witnesses, and the reading of that instrament. On the 
other hand, the bond is not formally spread on the record on 
oyer, so as to found a demurrer or motion in arrest of judg- 
ment for any defect in it. We conjecture, however, that the 
real object was to obtain from the judge in the Superior 
Court, and from this Court, an opinion upon the validity of 
the bond, as a copy of it is inserted in the record, and made 
apart of the case stated. We prefer, therefore, deciding 
the case upon that point, as involving the merits, rather than 
sending it back simply upon the bad pleading or error in 
the mode of trial. 

It then appears by the scire facias in this case, that the 
defendant is sued as the bail of one John Polony, in an ac- 
tion instituted against Polony by the present plaintiff. The 
alleged bail bond is an obligation given by Polony and Wal- 
ker to Williami Hankins, the sheriff of Brunswick, in a cer- 
tain sum, with the following condition: “that it the above 
bound John Polony and John Walker, do, and shall make 
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December ‘heir personal appearance before &c. at &c. on &c., then 


1842. and there to answer the complaint of Charles Clark, ina 
Clark plea of trespass on the case to his damage $150, and stand 
Walker, 2nd abide by the judgment of said court, and not depart the 
saine without leave, that then this obligation &c.” 
We hold this bond to be void by force of the act, Rev. St, 
c. 109, s. 19, which makes it unlawful for a sheriff to takea 
Lond from any person in his custody, concerning any matter 
relating to his office, otherwise payable than to himself as 
sheriff and dischargeable upon the prisoner's appearance, 
and rendering himself at the day and place required in the 
writ, and his sureties discharging themselves as special 
bail of such prisoner ; ond every other obligation taken by 
the sheriff in any other form or manner, by color of his of. 
fice is made null and void. Were it not for the case of 
Rhodes v Vaughan, 2 Hawks 167, it might be much doubted 
whether a bail bond was good, which omitted in the condition 
a clause forthe discharge of the sureties as special bail ; in 
which character only they have the privilege of surrendering 
the principal, or can avail themselves of his death or of the 
want of aca. sa. But it was held in that case by a majori- 
ty of the court, and we are not disposed to disturb the deci- 
sion, that the rights of the bail were secured not merely by 
the words of the obligation, but by the law; and that if it 
appeared by the bond that the parties stood in the relation of 
principal and bail, that was sufficient to require the court to 
allow the latter all the privileges of bail, and, consequently, 
to sustain the bond. Itis quite clear from the language 
there used by the court, either that the bond must expressly 
contain the clause, in the words of the statute, for the dis- 
charge of the snreties as special bail, or that in some other 
way it must express the relation of the obligors in the bond 
to each other, as principal and bail; so that the law could 
adjudge the consequences. In that case the conditfon was, 
that J. Jennings, “one of the above bounden should make 
his appearance &c. to answer &c. and not depart the court 
without leave ;” and that was held sufficiently to exhibit the 
relation of the parties. But in our case, upon a writ against 
Polony, the sheriff took a bond from him and another, that 


~ 
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they both should appear and answer the action, and stand December 
to and abide the judgment of the court. This is not the 
contract of bail in its terms; nor can it be inferred from the Clark 
bond that one is bail for the other. But both appear to be waiter. 
principals, and each is alike bound to perform the judgment. 
In other words, the bail is bound absolutely for the payment 
of the recovery, according to the tenor of this obligation ; 
which is directly contrary to the statute, and renders the 
bond void. 
If we were sure that this was the point, on which the de- 
cision was made in the Superior Court, as upon a demurrer, 
we would reverse the judgment, and give judgment here for 
the defendant, But as it cannot be told certainly how the 
parties intended to raise the question, we content ourselves 
with reversing the judgment and remanding the cause, that 
the issues may be tried or the parties replead and put the bond 
or any other matter on the record, which they wish to bring 
in review. 


Per Curiam. Judgment reversed.” 
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THE STATE vs.. SOLOMON MORGAN. 


December When A., being within striking distance, raises a weapon for the purpose of 
1842. striking B. and at the same time declares that if B. will perform a certain 
act he will not strike him, and B. does perform the required act, in conse- 

quence of which no blow is given, this is an assault in A. 

It seems that an officer does not, in any case, become tréspasser by seizing 
under an execution privileged articles, such as arms rd muster. Certainly 
he does not become so, unless he seizes with a knowledge that they are 
privileged goods. 

If one man deliberately kills another te prevent a mere tresspass on his pro- 
perty, whether that trespass could or could not be otherwise prevented, it is 
murder ; and consequently an assault, with intent to kill, cannot be justified 
on the ground that it was necessary to prevent a trespass on property. 

A maf shall not, even in defence of his person or property, except in extreme 
cases, endanger human life or great bodily harm. ? 

In criminal as in civil cases, if there be an assault, it cannot be justified other 
than by shewing specially all the circumstances, which render the act right- 
ful ; and the sufficiency of the alleged justification is a matter of law. 

The case of State v Crow, 1 Tred. Rep. 375, cited and approved. 


Appeal from the Superior Court of Law of Henderson 
County, at Fall Perm, 1842, his Honor Judge Pearson 
presiding. 

This was an indictment against the defendant for an assault 
and battery on Elias Cantrel!, to which he pleaded “ not guil- 
ty.” The jury impannelled to try the issue returned the 
following special verdict: Elias Cantrell, on the day set out 
in the indictment, being a constable, and having a fieri fa- 
cias against the goods of the defendant Morgan, went to 
the House of Morgan, in the county of Henderson, and, in 
the presence of Morgan’s wife, she forbidding him to do so, 
took into his hands a gun, the property of Morgan. She 
then proposed that Cantrell should not take the gun off un- 
til Morgan was sent for. Cantrell assented, and held the 





OF NORTH CAROLINA. 


gun in his hands, in the presence of the wife, in the yard, 
having stepped out of the house into the yard with the gun 
in his hands, until Morgan came, which was about ten min- 
utes. Morgan came up with an axe in his hand, and re- Meng. 
quired Cantrell to give up the gua. Cantrell refused ; where- 
upon Morgan stepped up within reach of him, held the axe 
up in a position to strike, and said “ give up the gun or I'll 
split you down.” Cantrell did not at the time give up the 
gun, but proposed some arrangemert, upon which Morgan 
let the axe down. The matter was arranged, and then 
Cantrell gave up the gun. Morgan was, at the time, liable 
to muster, and the gun was his arms for muster, The jury 
further find, that Morgan, at the time he went up to Can- 
trell and raised the axe within reach of him, intended to 
strike, unless Cantrell gave up the gan ; but did not intend 
to strike, if Cantrell gave’ up the giun—that Morgan used no 
more force than was necessary to compel Cantrell to give 
up the gun. Whether, upon these facts, the defendant, in 
law, committed an assault, and, if so, whether the assault 
was justified as being in the defence of his property, the ju- 
ry are ignorant and pray the opinion of the court. If the 
court, upon these facts, is of opinion that the defendant is 
guilty, then the jury so find; and if the court is of opinion 
that the defendant is not guilty, then the jury so ‘find. 
The court was of opinion, that raising the axe, with an 
intention to strike unless the gun was given up, did amount 
to an assault; for if a man draws a weapon, intending to 
strike if the other does not pull off his hat, or surrender his 
money, or do some act which he has no right to require, the 
offer and intention amount to an assault, although it be his 
intention only to strike, provided his unlawful terms are not 
complied with. But the court was of opinion, that, as the 
officer had no right to take the gun under the execution, al- 
though he did trke it in his hands, yet the wife being pre- 
sent, when the defendant came up, the possession of the gun 
was not so lost by him and acquired by the officer, as to 
take trom him the right to justify an assault in defence ot 
his property ; for a man may not only prevent another from 
laying hands on his property, but he may prevent him from 
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THE STATE vs.. SOLOMON MORGAN. 


December When A., being within striking distance, raises a weapon for the purpose of 
1842. striking B. and at the same time declares that if B. will perform a certain 
act he will not strike him, and B. does perform the required act, in conse- 

quence of which no blow is given, this is an assault in A. — 

It seems that an officer does not, in any case, become Da tréspasser by seizing 
under an execution privileged articles, such as arms for muster. Certainly 
he does not become so, unless he seizes with a knowledge that they are 
privileged goods. 

If one man deliberately kills another te prevent a mere tresspass on his pro- 
perty, whether that trespass could or could not be otherwise prevented, it is 
murder ; and consequently an assault, with intent to kill, cannot be justified 
on the ground that it was necessary to prevent a trespass on property. 

A maf shall not, even in defence of his person or property, except in extreme 
cases, endanger human life or great bodily harm. : 

In criminal as in civil cases, if there be an assault, it cannot be justified other 
than by shewing specially all the circumstances, which render the act right- 
ful; and the sufficiency of the alleged justification is a matter of law. 

The case of State v Crow, 1 Ired. Rep. 375, cited and approved. 


Appeal from the Superior Court of Law of Henderson 
County, at Fall Perm, 1842, his Honor Judge Pearson 
presiding. 

This was an indictment against the defendant for an assault 
and battery on Elias Cantrel!, to which he pleaded “ not gui!- 
ty.” The jury impannelled to try the issue returned the 
following special verdict: Elias Cantrell, on the day set out 
in the indictment, being a constable, and having a fleri fa- 
cias against the goods of the defendant Morgan, went to 
the House of Morgan, in the county of Henderson, and, in 
the presence of Morgan’s wife, she forbidding him to do so, 
took into his hands a gun, the property of Morgan. She 
then proposed that Cantrell should not take the gun off un- 
til Morgan was sent for. Cantrell assented, and held the 
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gun in his hands, in the presence of the wife, in the yard, 
having stepped out of the house into the yard with the gun 
in his hands, until Morgan came, which was about ten min- - 
utes. Morgan came up with an axe in his hand, and re- Morgan. 
quired Cantrell to give upthe gun. Cantrell refused ; where- 
upon Morgan stepped up within reach of him, held the axe 
up in a position to strike, and said “ give up the gun or I'll 
split you down.” Cantrell did not at the time give up the 
gun, but proposed some arrangement, upon which Morgan 
let the axe down. The matter was arranged, and then 
Cantrell gave up the gun. Morgan was, at the time, liable 
to muster, and the gun was his arms for muster. The jury 
further find, that Morgan, at the time he went up to Can- 
trell and raised the axe within reach of him, intended to 
strike, unless Cantrell gave up the gan ; but did not intend 
to strike, if Cantrell gave up the gun—that Morgan used no 
more force than was necessary to compel Cantrell to give 
up the gun. Whether, upon these facts, the defendant, in 
law, committed an assault, and, if so, whether the assault 
was justified as being in the defence of his property, the ju- 
ry are ignorant and pray the opinion of the court. If the 
court, upon these facts, is of opinion that the defendant is 
guilty, then the jury so find; and if the court is of opinion 
that the defendant is not guilty, then the jury so ‘find. 

The court was of opinion, that raising the axe, with an 
intention to strike unless the gun was given up, did amount 
to an assault; for if a man draws a weapon, intending to 
strike if the other does not pull off his hat, or surrender his 
money, or do some act which he has no right to require, the 
offer and intention amount to an assault, although it be his 
intention only to strike, provided his unlawful terms are not 
complied with. But the court was of opinion, that, as the 
officer had no right to take the gun under the execution, al- 
though he did trke it in his hands, yet the wife being pre- 
sent, when the defendant came up, the possession of the gun 
was not so lost by him and acquired by the officer, as to 
take trom him the right to justify an assault in defence ot 
his property ; for a man may not only prevent another from 
laying hands on his property, but he may prevent him from 
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December taking it off, although it happens to get into the hands of the 


1842, 
State 


Vv 


Morgan. 


trespasser before he is stopped—the possession for this pur- 
pose not being lost, while the property remains in the pre- 
sence of his agent or himself. The court, therefore, pro- 
nounced judgment in favor of the defendant, from which 
the Solicitor for the State appealed to the Supreme Court. 


Attorney General tor the State. 
No counsel for the defendant. 


Gaston, J. ‘Two questions are presented for our consid- 
eration on this special verdict, and for the purpose of per- 
specuity itis necessary that they should be examined sepa- 
rately. The first is, whether the defendant committed an as- 
sault; and the second, if he did, whether that assault was 
justified as having been committed in the rightful defence of 
his property. 

Upon the first question, this court entertains the same o- 
pinion, which was expressed in the Superior Court. There 
are several ancient cases in which it was held, that an as- 
sault might be committed by threats of future violence ; but 
it has long been settled, that words alone cannot constitute 
an assault. They may endanger the public peace, but do 
not break it. ‘There is no assault, unless there be some act, 
amounting to an attempt or offer to commit personal vio- 
lence. The instances usually given of such attempts or 
offers to do wrong to the person of another, are “by the 
striking at him with or without a weapon, or presenting a 
gun at him within a distance which the gun will carry, or 
pointing a pitch-fork at him standing within the reach of it, 
or by holding up one’s fist at him in an angry threatening 
manner.” 1 Hawk.c.15. ‘The law regards these acts as 
breaches of the peace, because they directly invade that per- 
sonal security, which the law guaranties to every citizen.— 
They do not excite an apprehension that his person may be 
attacked on a future occasion, and thus authorize a resort to 
cautionary remedies against it; but they are the beginnings 
ef an attack, excite terror of immediate personal harm or 
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disgrace, and justify a resort to actual violence to repel the 1 


impending injury and insult. - But even acts, which prima 
facie and unexplained are undoubtedly assaults, like other 
acts which are not unequivocal in their character, may be 
shewn to be in truth different from what they purport to he; 
that they are not attempts or offers to do harm, but merely 
angry gestures without any accompanying purpose of mis- 
chief. ‘The attending circumstances may plainly shew this, 
and, among other circumstances, the declarations of the 
party at the time, inasmuch as such declarations are ordina- 
rily indicative of the party’s purpose, are very proper to be 
considered and weighed. The ordinary illustration of the 
doctrine, that a seeming assault may be explained away by 
the declarations of the supposed assailant, is the very famil- 
iar case, where a man laid his hand on his sword and said 
to the person, with whom he was quarrelling, “if it were 
not assise time, I would not take such language from you.” 
There is also an illustration of it in the case of the State v 
Crow, 1 Ired. Rep. 375, where the defendant, when he raised 
the whip, used the words, “if you were not an old man, I 
would knock you down.” In both it was held to be a fair 
subject of enquiry, whether, at the time these acts were done, 
there was a present purpose of doing harm, and that, if there 
was not, the acts did not amount to an assault. But these, 
and all the cases within our recollection where this doctrine 
has been held, were cases, in which there was a declared in- 
tent not todo harm at the time. The present case is one 
of avery different character. The act was not ouly appa- 
rently a most dangerous assault, but accompanied with a 
present purpose to do great bodily harm ; and the only dec- 
laration, by which its character is attempted to be changed, 
is, that the assailant was not determined to execute his sav- 
age purpose unconditionally and without a moment’s delay. 
He had commenced the attack and raised the deadly weapon 
and was in the attitude to strike, but suspended the blow, to 
afford the object of his vengeance an opportunity to buy his 
safety, by compliance with the defendant’s terms. To hold 
that such an act, under such circumstances, was not an of- 
fer of violence—not an attempt to commit violence, would 
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December be, we think, to outrage principle ard manifest an utter want 
ae of that solicitude for the preservation of peace, which char- 
State acterizes our law, and which should animate its administra- 

tors. ‘To every purpose—both in fact and in law—the at- 
tack on the prosecutor was begun—and in the pause, which 
intervened before its consummation, most happily for both 
parties an arrangement was made, which prevented the pro- 
bably fatal result. But this pause—though intentional, and 
announced when the attack began—does not prevent that 
attack from being an offer or attempt to strike. If a ruffian 
were to level his rifle at a traveller, and announce to him 
that he might have fifteen minutes to make his peace with 
his God—and the unfortunate man should save his life by 
prayers, by remonstrance, by money, or by any other means 
before the expiration of that time, could it be pretended that 
there had been no attempt nor offer to hurt him, because the 
intent was not to kill instantaneously, and therefore did not 
accompany the act? Will it be doubted, if a bully should 
present his pistol at a citizen and order him, under pain of 
death, not to walk on the same side of the strect with him, 
whether there was an offer of violence, because the purpose 
to kill was not absolute bat conditional merely? Wherever 
the act is done in part execution of a purpose of violence— 
whether that purpose be absolute or provisional—makes no 
difference as respects the question, whether the act be an as- 
sault. In both cases the assailant equally violates the public 
peace. In both he breaks down the barrier which the law has 
erected for the security of the citizen. In the former he sets 
up none in its plece. In the latter, ‘he substitutes for it the 
protection of his grace and favor. 

Upon the second question, the opinion of this court differs 
from that of the Superior Court. If an assault be commit- 
ted, but it is done in the lawful defence of one’s person or 
property, the defendant cannot, in a civil action, give this 
justification in evidence under the plea of not guilty, but 
must set it forth to be judged of by the court by a special 
plea. The act done was in law an assault, notwithstanding 
it was rightfully done. His plea therefore confesses the as- 
sault charged in the declaration, but avers that the plaintiff 


v 
Morgan. 





OF NORTH CAROLINA. 191 


cannot maintain an action therefor, because of the special December 

; ' 1842. 
circumstances rendering the «ct, complained of, one, which 
thedefendant might of right do. But upon an indictment State 
for an assault, the traverser may, under the plea of not guil- Semes 
ty, shew any matter of justification. There can be no of- 
fence against the community, where the accused has done 
no more than the law sanctions, and it is most convenient for 
the accused generally, that they should not be tied down to 
the strict rules of pleading. But in criminal, as in civil 
cases, if there be an assault, it canrot be justified other than 
by shewing specially all the circumstances which render the 
act rightful ; and the sufficiency of the alleged justification 
isa matter of law. ‘The defendant in this case is guilty of 
an assault, unless the facts found by the verdict, make up a 
legal justification. In tlie judgment of this court, they do 
not. 

In the verdict it is found that the gun, which the consta- 
ble seized under the fi. fa. against the goods of the defend- 
ant, was his “arms for muster,” but it is not found that the 
constable either knew that fact, or was notified thereof by 
the defendant or any other person. Being his arms for mus- 
ter, the gun was by law privileged from seizure. But we are 
not prepared to hold that the seizure was necessarily a tres- 
pass. Ifasheriff under a writ against A. arrest B, he is 
guilty of a trespass, because he acts wholly without author- 
ity. But it he arrest, under a valid writ, one who is privi- 
leged from arrest, he is not guilty of a trespass. See Count- 
ess of Rutland’s case, 6 Vo. 53. Tarleton v Fisker, Doug. 
672. Cropley v Shaw, 2 Bi.” Rep. 1085. Cameron v 
Lightfoot, 1d. 1190. Parsons v Lloyd, 3 Wils. 340. Wat- 
son on Sheriffs, 91,92. The appropriate remedy tor the 
privileged person so arrested, is to move the court for his dis- 
charge. So, if asheriff, under a fi. fa. against the goods of 
A., take the goods of B., he isatrespasser. But it would 
seem, that if under the fi. fa. he take goods in a privileged 
place, asin the King’s palace, or take goods which the law 
exempts from scizure, as the goods of a certificated bankrupt, 
or of a person discharged under an insolvent act, he is not a 
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a tresspasser, but the party must apply to the court for relief. 


State 


v 
Morgan. 


Watson on Sheriffs, 174, 175. Winter v Miles, 10 East, 
578. Lister v Mundell, | Bos. & Pul. 427. And the dis- 
tinction in both classes of cases seemis reasonable. The 
sheriff or officer, acting beyond the mandate of the writ, is 
necessarily a wrong-doer. He must therefore take the res- 
ponsibility of determining, whether the person or the goods 
taken be the person or goods, which he is ordered to take.— 
But privilege—or exemption—is a legal advantage, which 
may or may not be claimed. Whether the person or goods 
be privileged or not, he has not the means nor the judgment 
todecide. Among the articles privileged from seizure, are 
“ necessary schdol books.” Must the officer decide at his 
peril what school books are necessary? One bed and furni- 
ture, one bible, one loom, one hymn book, &c. are pri vileg- 
ed. Which of these, if there be many, must he leave, and 
how is he to know whether the defendant in execution has 
but one? But, at all events, if the seizure of privileged 
goods can make the officer a trespasser, we are satisfied that 
it can only be, where he seizes with a knowledge that they 
are privileged goods. Our opinion, therefore, is, that the 
substratum of the alleged justification is removed in this 


case. It does not appear that the constable was a trespasser. 


But we should be relnctant to decide the case upon this 
ground only, as possibly it was an inadvertent omission ‘in 
the verdict in not stating, that the constable knew that the 
gun seized was the defendant’s arms for muster ; and, there- 
fore, we proceed to a further. consideration of the justifica- 
tion claimed for the assault.{ Assuming, then, that the con- 
stable had wrongfully taken’the gun, and that the defendant 
had a right to require its return, and that exertion of force, 
nothing short of that which was begun on the part of the 
defendant, would have availed to compel its return, in our 
opinion the assault is not justified. It was made with a 
deadly weapon, which, if used, would have probably occa- 
sioned death, and made without any previous resistance on 
the part of the officer. It was, therefore, an assault with in- 
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tent to kill. If this intent were lawful, the assault with that ox 
intent was lawful. If this intent were unlawful, an assault 
with that intent cannot stand justified. Now, when itis said State 
theta man may rightfully use as much force, as is necessa- Morgan. 
ry for the protection of his person or property, it should be 
recollected that this rule is subject to this most important 
modification, that he shall not, except in extreme cases, en- 
danger human life or great bodily harm. Itis not every right 

of person, and still less of property, that can lawfully be as- 
serted, or every wrong, that may rightfully be redressed by 
extreme remedies. There is a recklessness—a wanton dis- 
regard of humanity and social duty—im taking or endeavor- 

ing to take the life of a fellow being, in order to save one’s 

self from a comparatively slight wrong—which is essential- 

ly wicked, and which the law abhors. You may not kill, 
because you cannot otherwise effect your object, although 

the object sought to be effected is right. You can only kill 

to save life or limb, or prevent a great crime, or to accom- 

plish a necessary public duty. ‘Thus an officer, acting un- 

der a legal process, has a right to arrest the person against 
whom it is directed, and to retake him, if he break custody ; 

and for such purpose he may and ought to use necessary 
force—yet, if the précess be in a civil case, or a misdemea- 

nor only, and the officer, although he cannot otherwise ar- 

rest or retake his prisoner, intentionally kills him, it is mur- 

der, 1 Hale, 481. Foster, 271. 1 East P. C. ch. 5, s. 306, 

307. ‘The purpose is indeed rightful, but it is not one of such 
paramount necessity as to justify a resort to such desperate 
means. So it is clear, that if ome man deliberately kills an- 

other to prevent a mere trespass on his property—whether 

that trespass could or could not be otherwise prevented—he 

is guilty of murder. If indeed he had at first used mode- 

rate force, and this had been returned with such violence 

that his own life was endangered, and then he killed from 
necessity, it would have been excusable homicide. Not be- 

cause he could take life to save his property, but he might 

take the life of the assailant to save his own. If these prin- 
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December ciples be right, and we think they cannot be contested, it 


State 


Vv 
Morgan. 








would follow that, if unfortunately the rage of the defend- 
ant in this case had not been pacified, and the fatal blow bad 
fallen and death ensued, it would have been a clear case 
of murder. If so, then the assault made was an as- 
sault with intent to commit murder. A justifiable as- 
sault with intent to commit murder is a legal sole- 
cism. 


This opinion must be certified to the Superior Court of 
Henderson, with instructions to reader judgment for the 
State, upon the special verdict. 


Per Curiam. Ordered accordingly. 
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STATE vs. WILLIAM L. WALLACE. 


Where the jury in a special verdict do not say that they find in one way or the Decembet 
other, according as the opinien of the court may be upon the law, the ver- 1842. 


dict is imperfect. 
Where a special verdict is imperfect or bad, so that no judgment can be given 


thereon, the proper course is to direct a venire de novo. 





Appeal from the Superior Court of Law of Moore 
county, at Fall Term, 1842, his Honor Judge Dicx pre- 
siding. 
The defendant was indicted for an assault and battery on 
Robert Dean, and pleaded not guilty. On the trial of this 
issue, the jury found the following special verdict. The 
jury find, that while the prosecutor was sitting in a chair, 
the defendant raised his gun in a striking position, being 
within striking distance of the prosecutor, and declared, that 
if he repeated certain words just uttered, he would strike 
him, which words were not repeated by the prosecutor, and 
the jury submit to the court whether this is in law an as- 
sault. 
The court, being of opinion that it was not in law an as- 
sault, rendered judgment for the defendant, from which, the 
Solicitor for the State appealed to the Supreme Court. 


Attorney General for the State. 
D. Reid for the defendant. 


Gaston, J. The special verdict in this case is so imper- 
fect, that in law no judgment can be rendered thereon. The 
jury submit to the court, whether the defendant be guilty of 
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December an assault, but they do not find the defendant guilty, if in 


the opinion of the court he is guilty ; and not guilty, if in 
the opinion of the court he isnot guilty. The finding one 


Wallace. Way or the other must be a finding of the jury, or the ver- 


dict is bad. When a special verdict is imperfect or bad, the 
proper course is to direct a venire de novo. Cro. Jac. 113. 
2 L. Ray. 1521, 1522. 

Should it be thought proper to bring the case before us af- 
ter another trial, we desire that the circumstances be stated 
more fully than they are set forth in this verdict. The 
words used, which the defendant forbade to be repeated, and 
the intent with which he raised his gun, and whether as 
wielded by him it would probably have occasioned death or 
great bodily harm had it descended on the prosecutor, are all 
matters proper to be noticed. 

We have had occasion in the case of the State v Morgan, 
(supra, p. 186) to give our views of the law on questions 
supposed to be involved in this case, and therefore our ina- 
bility to render judgment in this case will probably not cause 
any serious disappointment to those interested therein. 

This opinion must be certified to the Superior Court of 
Moore, with instructions to set aside the verdict, and issue a 


venire de novo. 


Per Curiam. Ordered accordingly. 
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NICHOLAS MASSEY vs. JAMES HOLLAND. 
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A,, being indebted to B., agreed by parol to sell to the latter his equitable in- pocember 


terest in a tract of land, which B. was to re-sell, and, after retaining the 


1842. 


amount due to him, was to pay to A, the surplus of price he might receive ~~~ 


beyond such debt. A. accordingly conveyed, and B. re-sold at an advance, 

and then refused to account with A. for such advance. Held that this con- 

tract of B. was not one that came within the provisions of the act, 

Rev. Stat. c. 50, 8.8, making void parol contracts for the sale of lands. 
The case of Choate v Wright, 2 Dev. 289, cited and approved. 


Appeal from the Superior Court of Law of Haywood 
County, at Spring Term, 1842, his Honor Judge Bairky 
presiding. 

This was an action of Assumpsit. ‘The facts were, that 
the plaintiff was indebted to the defendant in the sum of 
one hundred dollars, and, being desirous of paying this debt, 
agreed with the defendant to sell him a tract of land—that 
the defendant agreed to re-sell the said land, and whatever 
he obtained for it over and above the one hundred dollars as 
aforesaid, he promised to pay to the plaintiff. The defend- 
ant sold the land to one Ephraim Christopher, who gave him 
one hundred dollars in cash, with notes and surety for one 
hundred dollars more. ‘The defendant sold the notes, so re- 
ceived from Christopher, before they were due and before 
this action was brought, and Christopher paid part of the 
notes before and part after this suit was brought. It was 
further in evidence that the plaintiff did not have a legal title 
to the said land, but a bond for title only—that he gave up 
the bond to the defendant, and that the obligors in the bond 
made title to the defendant instead of to the plaintiff. The 
defendant’s counsel objected to the plaintiff’s recovery, first, 
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“—— upon the ground that the contract was about land, and should 


Massey 
Vv 
Holland. 


have been reduced to writing, and that parol evidence could 
not be received, because it would contradict the deed given 
to the defendant: and secondly, that the action was prema- 
ture, for the notes were not due at the time they were sold 
by the defendant. The court was of opinion this was not 
one of those contracts, which the law required to be reduced 
to writing ; and instructed the jury, that the plaintiff was 
entitled to recover whatever the defendant received over and 
above one hundred dollars, and that there was evidence, if 
believed, from which they would have a right to infer that 
he received something. . 

The jury found a verdict for the plaintiff. A new trial 
was moved for and refused, and, judgment having been ren- 
dered according to the verdict, the defendant appealed. 


Francis for the plaintiff. 
No counsel for the defendant. 


Gaston, J. The court does not find any error in the in- 
structions given to the jury. In the construction of the act 
of 1819, (Rev. Stat. c. 50, s.8,) to avoid parol contracts for 
the sale of lands and slaves, it has been settled that the act 
has no effect upon executed contracts, but operates only to 
avoid every executory contract to sell or convey lands or 
slaves, unless there be a written memorandum thereof, sign- 
ed by the party sought to be charged thereby. Choate v 
Wright, 2 Dev. 239. Ifa parol agreement be made for 
the sale of a slave, neither party can sue the other fora 
breach thereof. The vendor cannot sue for the price, nor 
the vendee for non-performance of the agreement to convey. 
But after a sale, completed by delivery or otherwise, the 
vendor may sue for the purchase money, or the vendee, be- 


cause the vendor has re-taken the slave. The plaintiff has 


not brought his action upon the agreement. He treats the 
agreement as having been executed, and claims the money, 
which, in consequence of the execution of that agreement, 
became due tohim. The case states the facts to be, that the 
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plaintiff, being the equitable owner of the land, agreed to —— 


sell it to the defendant, and the defendant engaged to re-sell 
it, and, retaining a part of the purchase money to satisfy the 
debt which the plaintiff owed him, to pay over the residue 
to the plaintiff. Now if the legal character of the agree- 
ment was fora sale and re-sale, such sale aud re-sale have 
been effectually made. The sale of the plaintiff was com- 
pleted by the conveyance of the title to the defendant by the 
plaintiff’s trustees, who had bound themse'ves to make title 
as they should be required by the plaintiff—and the re-sale 
was completed by the defendant’s conveyance to the pur- 
chaser from him. It would be repugnant to the plainest 
principles of justice, to ailow him to pocket that part of the 
purchase money, which was to be paid to the plaintiff as the 
consideration for his sale. But the legal character of the 
transaction would rather seem to be, notwithstanding the 
terms which the parties used, or the forms in which the 
transaction was conducted, that the defendant sold the plain- 
tif’s land for him, upon the agreement of the plaintiff that 
the defendant might deduct from the proceeds the amount of 
the debt due to himself. ‘The delivery of the bond for title 
by the plaintiff to the defendant, and the conveyance to the 
defendant, by the plaintiff’s trustees, may fairly be regard- 
ed as but the means employed to enable the defendant to sell 
the plaintiff’s land. Ifthis view can be sustained, then clear- 
ly all the money received by the defendant in consequence 
of this sale, over the sum which he had a right to retain for 
hisown demand, was money recetved for the use of the 
plaintiff. 

On the other point made, the only doubt was, whether the 
defendant had received the price of the land before suit was 


brought. This was a question of fact fit for the jury. There 


certainly was evidence tending to establish it, aud the effect 
of that evidence was properly submitted to them. 


Per Curtam. Judgment affirmed. 


~ 


Massey 
v 


Holland. 
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FRANKLIN SWAIN, & AL. vs, PETER RASCOE. 


December A devise of personal property to A. for life, and at his death, if he should die 


1842. 


leaving heirs lawfully begotten of his body, that the said property shall be 
equally divided between them, is a limitation for life only to A. with re- 
mainder to his children as tenants in common. 

The general ruleis, that wherever words in a will would create an estate tail 
in land devised, the same words in a bequest of chattels will carry the abso- 
lute estate; but an exception to this rule is, where further words of limita- 
tion have been superadded, as “executors, administrators and assigns,” or 
the words, “ equally to be divided,” and the like. 

The case of Bradley v Jones, 2 Ired. Eq. Rep. 245, partly overruled ; and the 
case of Ham v Ham, | Dev. & Bat. Eq. 598, approved. 


Appeal from the Superior Court of Law of Bertie coun- 
ty, at Fall Term, 1842, his Honor Judge Baitey pre- 


_siding. 


This was an action of detinue to recover two slaves, the 
title to which they proved to have been in James Swain the 
elder, in his life-time. The plaintiffs claimed title un- 
der the will of the said James Swain, dated in January, 
1817, and proved at February Term, 1817, of Bertie 
County Court, a copy of which they produced. The par- 
ticular clause under which the plaintiffs claimed the negroes 
in question, is as follows, viz: “I lend unto my beloved son 
James Swain, the following negroes, to-wit, Mark, Amy and 
Ben, for his own use during his natural life, and at his death 
my will and desire is, if he should die leaving heirs lawful- 
ly begotten of his body, that the said negroes shall be equally 
divided between them, but if he should not Jeave heirs as 
above named, itis my wish that the said negroes should be 
divided between my surviving children, or their heirs Jaw- 
fully begotten on theirbody.” The plaintiffs then proved 
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the death of James Swain, the younger, in 1841, and that — 
they were his surviving children, and that the negroes were ___. 
in the possession of the defendant. It was admitted that the — 
executor of James Swain, the elder, had assented to the leg- Pete 
acies contained in the will of his testator. His Honor in- 

structed the jury, that, if they believed the evidence, the 
plaintiffs were entitled to recover. The jury having found 
accordingly, and judgment being rendered pursuant to their 

verdict, the defendant appealed. 


A. Moore for the plaintiffs contended, 1st. That though 
generally a limitation to A. for life, with remainder to his 
heirs, vested the absolute estate in the first taker, yet other 
words superadded might make the limitation over a valid 
oue, as the words “leaving heirs.” Clapp v Fogleman, 1 
Dev. & Bat. 466. Fearne,473. 2dly. That the words “e- 
qually to be divided among them,” controlled the technical 
meaning of the word “ heirs,” and shewed that the testator 
intended the children that might survive him. In no 


other way could the testator’s intention be fulfilled, that, on 
his death, leaving heirs of his body, an equal division should 
be made among them, than by giving an estate to his son 
James for life, remainder to such of his children as surviv- 
ed him as tenantsincommon. Allen v Pass, 4 Dev. & 
Bat. 77. 


No counsel for the defendant. 


DanteEt, J. James Swain bequeathed to his son James 
Swain, the following negroes, to-wit, Mark, Amy and Ben, 
for his own use during his life; and, at his death, “if he 
should die leaving heirs lawfully begotten of his body, that 
the said negroes shall be equally divided between them, but 
if he should not leave heirs as above named, that the said 
negroes should be divided among my surviving children.” 
James Swain, the legatee, took possession hy the assent of 
the executor, and died in the year 1841, and the plaintiffs 
are his children, and have brought this action to recover 
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December Amy and her child born during the lifetime of the tenant 


1842 
Swain 


Vv 
Rascoe, 


for life. The general rule certainly is, that wherever words 
in a will would create an estate tail in land devised, the same 
words in a bequest of chattels will carry the absolute estate. 
But itis equally certain that an exception to that rule has 
always been made, when to word, of limitation, (heirs of 
the body.) improperly applicd to personal bequests, further 
words of limitation have been superadded, as “ executors, 
administrators and assigns,” or the words “equally to be 
divided,” and the like. It has always been inferred from 
the words, so grafted upon the limitation, “to the heirs of 
the body” of the legatee, that the testator could not intend 
the heirs to inherit gua heirs ad infinitum, but that they 
shculd take distributively as purchasers, so as to give the 
legatee an interest for life only, with remainder to his chil- 
dren or heirs as tenants in common. In Jacobs v Amyutt, 4 
Bro. Ch. Ca. 542, the bequest was to Lucy Cook for life, and, 
after her decease, to the heirs of her body lawfully begotten, 
equally to be divided between them, share and share alike ; 
the words “heirs, &c.” were held to be words of purchase 
and not words of limitation. To the same effect, see also 13 
Ves. 479. 1 Mad. 376. 2 Rop. on Leg. 354, 355. In the case 
now before us, by force of the superadded words, “ equal- 
ly to be divided,” it is obvious that the testatur intended, 
tiiat, after the death of his son, the legatees should take dis- 
tributively and as purchasers, and not in succession as heirs, 
but together as children. Target v Gaunt, 1 P. Wms. 
432. 1 Rop.on Leg. 86. The decision that was made in 
the case of Jesson v Wright, (2 Bligh 1,) extended the-rule 
in Shelley’s case to a devise of lands, couched in words like 
those contained in this case. The devise there was, to Wil- 
liam for life, and, after his decease, to the heirs of his body, 
in such shares, §c. as he shall appoint; and for want of 
such appointment to the heirs. of the body of William, 
share and share alike as tenants in common. Held, that 
William took an estate tail. Mr. Roper has noticed this case 
at the foot of his page, (2 Roper, 354,) to shew that it had 
not escaped his observation, and that it did not affect the 
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previous decisions relative to legacies of personal property, prema 


when to words of limitation, such as “heirs,” or * heirs of 
the body,” were superadded expressions or sentences, such 
as have been before mentioned. And thatin such bequests 
of personalty, the rule in Shelly’s case would not be appli- 
cable. The superadded words “equally to be divided,” dis- 
tinguish the case now before the court from that of Ham v 
Ham, | Dev. & Bat. Eq. 598. 

We accordingly regret, that in a case that was before the 
court at the last Term, Bradley v Jones, 2 Ired. Eq. Rep. 
245, the effect of these words, “ equally to be divided among 
the heirs of her body,” after a previous limitation to the mo- 
ther expressly for life, was overlooked. The case was not 
argued for the children, and so the point was not brought to 
our notice, and was inadvertently passed over by ourselves. 
The best atonement that can be made for the error is, to seek 
the first opportunity to acknowledge it ; and we deem it for-. 
tunate that one has occurred so soon, that it can be done be- 
fore much mischief can have arisen from it. We now do 
so, by affirming this judgment on the strength of those 
words. 

The case might also be considered upon the other words, 
“if he should die leaving heirs lawfully begotten of his 
body,” then to them, but “if he should not leave heirs as a- 
bove,” then over to the testator’s surviving children, as crea- 
ting a contingent limitation with a double aspect ; which, in 
relation to personal property, might confine the interest to 
James for life, and then vest it in his issue, as a class of per- 
sons, existing at James’ death agking as purchasers, or to his 
brothers and sisters, as the event might happen, as to his 
leaving or not leaving issue living at the time of his death. 
But as the point, on which the case has already been con- 
sidered, is a clear one, we do not think it necessary to say 
any thing upon this last, but leave it untouched. 


Per Curiam. Judgment affirmed. 
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DAVID CARPENTER vs. WILLIAM WHITWORTH. 


December Under the processioning act, (Rev. Stat. c. 91,) when one of the parties ob- 
1842. jects to the processioner’s proceeding, the processioner must, in his return to 
the court, state “all the circumstances of the case,” as for instance, the na- 
ture of the objection, the line er lines claimed by‘ each party, &c. If he 
does not, the report is invalid, and should be quashed. 
The case of Wilson vy Shuford, 1 Murph. 504, cited and approved. 


Appeal by the defendant from the Superior Court of Law 
of Cleaveland county, at Fall Term, 1842, his Honor Judge 
Pearson presiding. 

The nature of the proceedings and the questions involved 


in this case are fully stated in the opinion delivered in this 
court. 


Boyden and J. H. Bryan for the plaintiff. 
Hoke for the defendant. 


Gaston, J. The record states that, at the August Term, 
1839, of the County Court gf Lincoln, Thomas Wilson, a 
processioner of said county, Teturned a report to the court, 
that on the Sth of August, 1839, he had been previously 
called upon by David Carpenter “to procession a tract cf 
land lying on the waters of the Suck Fork of Buffalo Creek, 
adjoining lands of Anderson Matthews, William Whitworth, 
Martin Hoyle and others, containing 150 acres of land origi- 
nally granted to John Caruth, by patent, dated the 20th of 
December, 1796, and conveyed to the said Carperter, as by 
records will more fully appear ;” that he commenced “at a 
Post Oak, the beginning corner of said tract, and ran thence 
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South 176 poles toa stake, thence with William Whitworth’s December 
line of a deed made to the said Whitworth by William Kil- AS 
liam, bearing date the 2d of March, 1790, thence East nine- Carpenter 
ty-seven and a half poles,” when William Whitworth for- Whitworth 
bade him “to run fany further along said line to go to the 
stake the third corner of said patent.” It further appears, 
that thereupon five persons were appointed commissioners 
to settle said disputed line or lines; that these commissioners, 
with the processioner, afterwards made a report of their pro- 
ceedings to the court, and that exceptions were taken there- 
to, and the report set aside. A new county, Cleaveland, 
having by an act of the Legislature been erected, and the 
Jand in dispute lying within the limits thereof, the cause was 
then trnsferred te the County Court of Cleaveland, and there, 
at the August Term, 1841, it was ordered, that a new jury 
be summoned to go upon the premises with the procession- 
er, naming five persons, and Jacob Conner processioner.— 
To the January Term, 1842, the said processioner and com- 
missioners, or jury, made their report; wherein is set forth 
a plat of the lines run, and thereunder it is stated, that they 
did meet “on the 19th of November, at the beginning cor- 
ner, and were duly sworn and did proceed as follows, begin- 
ning at a post-oak, and ran thence South 186 poles toa 
stake, thence East 46 poles to said William Whitworth’s old 
corner, thence with Whitworth’s line East 124 poles to a 
stake, and we here run and marked the said lines, and pro- 
cessioned a8 above described.” This report is subscribed by 
the processioner and commissioners, and upon it is indorsed, 
but without signatures thereto, “We the undersigned find 
the above in favor of David Carpenter.” ‘To this report ex- 
ceptions were taken on the part of Whitworth, first, for that 
the jury had disregarded a continued possession by the ce- 
fendant of more than forty years, which gave him aright to 
the land at the point where he had stopped the processioner; 
2udly, for that the jury had extended the first line of the 
pitent, which called to run South 150 poles to a post-oak 
twenty-six poles farther to a stake, without any proof where 
the post-ouk had stood, and run from the termination of this 
line, thus improperly extended 46 poles, to what they termed 
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December Whitworth’s line, and thence 124 poles, whereas they should 
have stopped the first line at the distance called for in the 

ae plaintiff ’s patent, 150 poles, and thence have ron East 144 

Whitworth poles to his next corner, Whitworth’s line, called for in his 
patent, not being a well known or marked, but an open line, 
to be ascertained by survey; and, if this had been done, 
they would not have reached the poiut where the proces- 
sioner was stopped ; aud 3dly, because the jury had totally 
disregarded the calls of the plaintiff’s deed and made new 
corners, and added one call and one line. The record pro- 
ceeds to state, that, the case coming on to be considered by 
the court, the exceptions were overruled and judgment ren- 
dered that the plaintiff recover his costs from the defendant, 
and thereupon the defendant appealed to the Superior Court, 
and, the judgment being there affirmed, the defendant ap- 
pealed therefrom to this court. The record does not shew 
how these exceptions were heard below, or upon what 
ground they were overruled. If it were established or ad- 
mitted, or we could assume, that the matters of -fact alleged 
in the exceptions were true, we then could determine whe- 
ther they were valid in law. But they are presented to us 
merely as the allegations of the party excepting ; they are 
not admitted, nor is any thing shewn from which we could 
infer that they were true. Even the calls of the patent or 
deed, under which the plaintiff claimed, are-not set forth, 
except in the exceptions, and that only partially, so that we 
cannot see that the commissioners did extend his lines or 
disregnrd these calls. We do not know whether Whitworth 
had the continued possession, or, if he had, under what claim 
of title he so possessed. We have not, therefore, the means of 
ascertaining whether the exceptions be or be not well found- 
ed, whether the award of the freeholders be right or wrong; 
and, if nothing else appeared, it would be our duty to affirm 
the judgment of the Superior Court, simply because of our 
inability to discover that there is error in it, and of the legal 
presumption that it is not erroneous. But objections have 
been taken here by the appellant, which do not appear to 
have been raised below, and one of these, we think, renders 
it impossible for us to affirm the judgment. 
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The practice of processioning lands, though recognized —— 


in our statutes for more than a century, has for many years 

been so generally disused, that few of the profession or of ee 
the bench can claim to be familiar with the law respecting Whitworth 
it. ‘The express enactments about it may be thus summarily 

stated. In each county districts are required to be laid off 

for having processioned the lands of such persons as shall 

desire it, and, in each district, a person capable of surveying 

shall be appointed processioner, who shall take an oath for 

the faithful performance of his duties. The proprietor of 

any tract, wishing to have it processioned, is required to give a 

previous notice of ten days to all the persons having adjoin- 

ing tracts; the processioner shall make out, subscribe and 

return to the County Court, with a copy of the notices, a 
certificate, in words of full length, for each tract of land pro- 
cessioned, containing the claimant’s name, the quantity of 

acres, the corners, and the number of poles contained in 

each line, and the clerk shall record the certificate. 


It is delared that every person, whose land shall be twice 
processioned, shall be deemed and adjudged the owner of 
the said land, and, upon any suit commenced for such land, 
the party in possession may plead the general issue, and give 
the act in evidence. It is also provided, that where a line 
is disputed, and the processioner is forbidden by a party in- 
terested in the event of the processioning, to proceed further 
in running and marking the same, it shall be the duty of the 
processioner to report the same, stating truly all the circum- 
stances of the case, with the name of the person who for- 
bide the proceedings, to the next County Court, and the 
court shall appoint five respectable freeholders, to appear 
with the processioner on the line or lines so disputed, who 
shall proceed, alter being duly sworn by the processioner or 
a justice of the peace, to do equal right and justice between 
the contending parties, to establish such disputed line or 
lines as shall appear to them right, and procession the same, 
and make report of their proceedings to the next court, who 
shall cause the same to be recorded. Now it would seem in- 
dispensable, where, in the course of a processioning, a dis- 
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December pute arises with one of the persons notificd, and the claimant 
184% , : , : 

wishes the dispute to be thus decided, that the certificate 

Carpenter should set forth enough to shew éhereon what the subject of 

Whitworth 4ispute is—that is to say, the respective claims and allega- 
tions of the contending parties—so that the matter may 
plainly appear upon which they are at issue. Technical 
forms are not indeed required, but in the language of the 
act, “all the circumstances of the case,” which must mean 
all the things controverted, shall be truly set forth. There 
will then be constituted between the parties a cause of re- 
cord, so that when the proceedings therein of the appointed 
tryors shall be recorded, the decision of the right in contes- 
tation will appear. It is insisted on the part of the appel- 
lant, and as we think correctly, that this was not done in 
the,case before us. All that the certificate states is, that 
after the processioner had run from a post-oak, the beginning 
corner of a tract of 150 acres, originally granted to John 
Caruth, and by him conveyed to the claimant, South 176 
poles toa stake, he ran then with Whitworth’s line of a 
deed made to him by William Kiliam, thence East, ninety- 
seven and an half poles, when Whitworth forbade him to 
run further along said line to go to the stake, the third corn- 
er of the patent—but why he forbade, and how far the claim- 
ant insisted that the processioner should go—whether the 
dispute was about the first line, or as to the corner from 
which the processioner was running or the direction or 
length of the second line, does not appear upon the certifi- 
cate. The pleadings of the parties are not made up so as 
to justify the appointment of the freeholders to try the con- 
troversy. Wilson v Shuford, 3 Mur. 504. 


Upon these principles and the anthority of the case re- 
ferred to, we are of opinion that the order ought to have 
been quashed, had a motion for that purpose been submitted 
in apt time by the appellant. After the tedious and expen- 
sive proceedings, which have since taken place, it is with re- 
luctance we listen to an objection to the judgment, which 
should have been presented in the course of the canse, and 
at an early period of the litigation. But the defect is so rad- 
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ical, affecting the constitution of the cause in the court be- December 
low, that we cannot even now disregard it, and therefore pac 
must reverse the judgment there rendered with costs to the Carpenter 
appellant in this court. But, in analogy to the cases wheze whitworth 
a judgment is arrested merely, we shall render no judgment 

in lieu of thatso reversed. The parties will then have to 

pay each his own costs incurred before, and the appellee 

may, if he pleases, commence his proceedings de novo. 


Per Curram. Judgment reversed. 
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ROBERT GREEN rs. DAVID HARRIS. 


Deeember The only thing, that gives weight to the declarations of a party to a suit in his 
1842, own favor, is, that they are made in the presence of the person interested to 
deny them and are not contradicted. 

No length of possession by a bailee, as such, will bar the right of the bailor; 
and, if the bailment be admitted, during the longest enjoyment, a title in 
the possessor cannot be presumed from the possession. 

A bailee may turn his possession into a tortious and adverse one ; but then 
there must be some demand or effort of the bailor to regain the possession, 
and a refusal or resistance on the part of the bailee, or some act must be 
done by the bailee changing the nature of the possession. 

But the naked declaration of a bailee, that he claimed the property in his own 
right, without any change of the possession and without any demand or 
wish to resume the possession by the bailor, although such declaration be 
public or made even to the bailor himself, will not instantly terminate the 
bailment and immediately convert the possession into an adverse one. 

Though a bailee in possession may maintain an action of detinue against 
mere wrong-doers, yet persons, who claim under the will of the alleged 
bailor, are not to be considered as wrong-doers, against whom the bailee may 
on that account maintain this action againt them. 

The cases of Mitchell v Cheeves, 2 Hay. 126. Dameron v Clay, 2 Dev. Eq. 
17. Darden v Allen, 1 Dev. 466. Palmer v Faucett, 2 Dev. 240. Hill 
v Hughs, 1 Dev. & Bat. 320. Powell vy Powell, 1 Dev. & Bat, Eq. 379.— 
Martin v Hardin, 2 Dev. & Bat. 504, and Collier v Poe, 1 Dev. Eq. 55, 


cited and approved. 


Appeal from the Superior Court of Law of Montgomery 
County, at Fall Term, 1842, his Honor Judge Dicx pre- 
siding. 

This was an action of detinne for four slaves, to-wit, 
Matilda and her three sons, Jerry, Sam and Doctor, 
commenced in January, 1840, in which possession by the 
defendant and a demand by the plaintiff immediately before 
bringing the action were admitted. The plaintiff introduced 
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two witnesses, Britton Chappell and John Chappell, who December 
stated, that in the year 1798, the plaintiff was in possession natal 
of Matilda, and that the other three slaves named in the dec- Green © 
laration are reputed to be the issue of Matilda—thatthe 4,".:, 
plaintiff retained, from the year 1798, the possession of Ma- 

tilda, then a girl, and her sons sued for from their birth, un- 

til just before the bringing of this action—that the first wife 

of the plaintiff was Nancy, the daughter of Joshua Harris, 

And the plaintiff here rested his case. The defendant then 
introduced Howell Harris, who stated that he was the son 

of old Joshua Harris, who formerly resided in this county, 

and removed many years ago to Georgia—that, about the 

year 1795, or 1796, the plaintiff intermarried with Nancy, 

the daughter of the said Joshua Harris—that, about two 

years after the marriage, Nancy had a child—that witness 

was then living with his father, who called Matilda and said 

to her, “Go over to Bob Green’s and nurse for my daugh- 
ter’—that Matilda then went to the plaintiff’s and continu- 

ed in his possession, with the exceptions hereinafter men- 
tioned, until within a few days of the bringing of this ac- 

tion, when she and her sons came to the witness’ house, 
where Olive Green was at that time staying—that he did not 

know how they came there—that Nancy, the wife of the 
plaintiff, died about the year 1805—that he thinks the iast 

visit old Joshua Harris made to this country, was in the fall 

of 1812—tbat Nancy, the first wife of the plaintiff, left four 
children, to-wit, Olive, Betsy, Fady and Nancy, the two last 
named of whom married many years ago and removed to 
Kentucky, and are now married women—that about seven 

years. ago he heard the plaintiff say that Matilda and her 
children did not belong to him, but belonged to his four 
daughters by his first wife, to whom they had been given by 

the will of their grandfather, old Joshua Harris—that this 

was about seven years alter the death of old Joshua Harris— 

that the plaintiff said he had a right to the negroes by pos- 
session, and that he ought to have some of them for raising 
them—that Betsy, Fady and Nancy lived with the plaintiff 

till they were. married—that Olive, who is now about 45 

years of age, lived with the plaintiff, but was away from him 
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— about 3 years—that the plaintiff gave Olive, when she left 
him, Matilda and her child Doctor, but Olive was not satis- 
— fied, and the plaintiff gave her Lucy, a daughter of Matilda, 
Harris. and her son Richmond, the plainiiff taking back Matilda 
and Doctor—that the witness hired, for Olive, Lucy and 
Richmond to the plaintiff for one year, for 15 dollars, and 
the next year hired them to Zachariah Hogan for 12 dol- 
lars—that Olive, after being away about three years, return- 
ed to the plaintiffs, taking with her Lucy and Richmond, 
and remained there until about three years ago—that Ma- 
tilda when she first went to the plaintiff’s was a very small 
girl—that Dr. Ewing, as agent for Olive, hired to the defen- 
dant the negroes sued for not long before the bringing of this 
action, at first for two weeks. ‘The defendant then introdu- 
ced Zachariah Hogan, who stated, that about 7 or 8 years 
ago, he hired from Howell Harris, Lucy, Richmond and an 
infant child of Lucy for one year, for $12—that the plaintiff 
said to the witness that he had given Olive, Matilda and 
Doctor, and took them back and gave her Lucy and chil- 
dren—that they said he could not hold the negroes, but he 
thought he ought to have a part of the negroes for raising 
them, and asked witness if he did not think he ought to have 
a share of them. Niel McLeod, a witness for the defendant, 
stated that his brother John McLeod married Fady, the 
daughter of the plaintiff, by his first wife Nancy—that the 
plaintiff gave John a girl named Edy—that the plaintiff after- 
wards proposed to John to lend him Winny, one of the chil- 
dren of Matilda—that John replied that he would not take her 
as a loan, but only in right of his wife under the will of old 
Joshua Harris—that the plaintiff then said, “that is right, 
John, but I ought to have some of them for raising them”—~ 
that the plaintiff then gave John Winny, the latter consent- 
ing to claim no more of the negroes—that John afterwards 
sold Winny to the plaintiff—that this was about the year 
1819 or 1820. Roderick McLinden, a witness for the de- 
fendant, stated that he heard Johu McLeod claiming negroes 
in right of his wife from the plaintiff, who did not deny the 
right claimed—that McLeod afterwards got Winny, and the 
plaintiff gother again. William Hogan, a witness for the 
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defendant stated, that on the birth of one of Matilda’s. chil- December 
dren, he observed to the plaintiff that Matilda would make a... 
him rich, and the plaintiff replied they would not do him Green 
much good, that when the children grew up he would have y,,,i5 
to let them go—that this conversation took place about 26 or 

27 years ago, while the plaintiff was a widower—that the 
witness always knew Matilda in the possession of the plain- 

tiff, and he treated her as hisown slave. Doctor Ewing, a 
witness for the defendant, stated that, in the fall of 1825, or 
beginning of 1826, he heard one Williams mention to. the 
plaintiff that he had lent to one Woolley a negro girl, aud 

that he had been raising negroes for other people—that the 
plaintiff said he held a negro under the same circumstances, 

that after he had married old Joshua’s daughter, he lent the 
plaintiff a negro girl, that old Joshua always claimed and 
owned the negroes, that old Joshua had given the negroes by 

will to the plaintiff’s four daughters by his first wife, that old 
Joshua had given Till and her increase to the plaintiff’s four 
daughters, that the plaintiff had no right to the negroes, but 
wouid raise them for his daughters—that the plaintiff also 

said, that, after the death of his first wife, old Joshua wished 

to take away the negroes, but the plaintiff promised to keep 

them for Harris, and raise them for the plaintiff’s daughters, 

and he was permitted to retain them. The defendant had - 
several witnesses in Court, by whom, he stated, he expected 

to prove various devlarations of old Joshua Harris, made 
publicly and openly on numerous occasions, but none of 

them in the presence of the plaintiff, beginning in the year 

1801, and ending in the last of the year, 1812, that he own- 

ed Matilda, that he had only lent her to his daughter Nancy 
Green, to assist her in nursing her first child, and that old 
Joshua before he removed to Georgia, resided within three 

miles of the plaintiff. 


The evidence of Harris’ declarations so made was object- 
ed to by the plaintiff, and excluded by the court. Grigsby 
Rush, a witness for the defendant, stated that he knew old 
Joshua Harris, and knew that Matilda was his slave—that 
Joshua Harris is dead—that in the winter of 1838 witness 
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a was at the house of the plaintiff, who stated that he had 
——... given McLeod, Shamwell and Harris each two of the ne- 
~_— groes, and that if they would take Olive to Kentucky, he 
Harris. Would give up all the negroes except two—that Howell Har- 
ris persuaded the plaintiff to give up all the negroes, and 
the plaintiff replied, he would not say so then, but he did not 
know what he might do if they came in, that he had been 
at much trouble, and ought to have some compensation— 
that the plaintiff did not then set up any other claim to the 
negroes, but compensation for his trouble—that Harris mar- 
ried Betsey, the daughter of the plaintiff, McLeod married 
Fady, and Shamwell married Nancy. John Christian, a 
witness for the defendant, stated that he knew that old Joshua 
Harris let his daughter Nancy have the girl Matilda, but on- 
ly on loan—that Joshua Harris always claimed the owner- 
ship of Matilda—that the plaintiff frequentiy complained of 
keeping the girl as aloan. The defendant then introduced 
the will of old Joshua Harris, in one clause of which he 
says: “I give Tilda and her increase to my daughter Nancy 
Green’s children.” ‘The will was dated the 29th of Janua- 
ry, 1816, and was proved at January Sessions of the Court 
of Ordinary of the county of Jones, in the State of Geor- 
gia. Executors were named in the will, but the record did 
not shew their qualification. 

The plaintiff then introduced David Green, who stated 
that he was a brother of the plaintiff—that he knew Matil- 
da forty-five or fifty years ago in possession of the plaintiff, 
and that she so continued till the death of the plaintiff’s first 
wife—that he then heard, for the first tinie, some complaint 
about Matilda—that more than forty years ago old Joshua 
Harris said to William Green, father of the plaintiff, “ Darn 
it, William, why dont you give as much to Bob as I have 
given to my daughter?” To which William Green replied, 
“if IL were to give all my children a negro each, I should 
have none left for myself”—that when Matilda first went in- 
to the possession of the plaintiff, his wife had no child, Ma- 
tilda being very small. Joel Green, a witness for the plain- 
tiff, stated, that he knew Matilda in the possession of the 
plaintiff 45 or 50 years ago—that at William Green’s, and 
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before the plaintiff’s wife had a child, he heard a conversa- December 
tion between old Joshua Harris and the father of the plain- 

tiff, in which the former said to the latter, “ Darn it, Wil- Green 
liam, why dont you give Bob a negro as well asIhave yyris 
done ?”—that David Green was not present at this conver- 
sation. Williaum Pomar,a witness for the plaintiff, stated, 
that he heard Joshua Harris say, at Steel’s store, 45 years ago 
or more, that he had two daughters married, one to the plaintiff 
and one to John Christian, and he had given to each of them 
a negro girl—that Harris was a bragging, drinking man, 
but had not been drinking then enough to hurt him—that 
he had heard the plaintiff tell John’ McLeod, that he had 
given his (MicLeod’s) wife one negro, that she was a cripple 
and he would give her ajother to make her equal with the 
rest—that the witness did not hear McLeod dispute the fact, 
or make any objection. James Green, a witness for the 
plaintiff, stated that he was a son of the plaintiff, by his se- 
cond marriage—that the negroes had been in the possession 
of the plaintiff as long as he could remember—that he heard 
the plaintiff say to Olive Green, 10, 12 or 15 years ago, that 
the negroes were his, and he would do with them as he pleas- 
ed—that the plaintiff gave to Olive Matilda and Doctor, and 
she was not satisfied—that thr plaintiff took them back, and 
gave her Lucy and Richmond. ‘Thomas Pemberton, a wit- 
ness for the plaintiff, stated, that he had heard various con- 
versations between the witness, Howell Harris, and the plain- 
tiff, in which the plaintiff claimed the negroes as his own— 
that the witness also heard various conversations bet ween 
old Joshua Harris and the plaintiff, sometime between 1806 
and 1812, in which Harris contended that the negroes should 
go to the daughters of Nancy Green, and the plaintiff in- 
sisted that Harris had given them to him, that they were his 
property, and he would do with them as he pleased—that 
the witness was also present at a conversation between the 
plaintiff and John McLeod, relative to the negro Winny, 
which the plaintiff purchased back from McLeod, at the 
time of the execution of the bill of sale ; that McLeod was 
in embarrassed circumstances, and was obliged to sell pro- 





216 


IN THE SUPREME COURT 


December perty, and the plaintiff said that the negro was his, but to a- 


1842. 


Green 
v 
Harris. 


void all difficulty, he would buy, and accordingly did so— 
that Nancy Green died in 1805 or 1806. 

The plaintiff then .contended that Olive Green, under 
whom the defendant claimed, was a wrong doer, and the 
plaintiff must recover in this action, on his possession—that 
if this be overruled, he then insisted that the girl Matilda 
had been given to him, and the title was in him—that the 
bailment had been determined by the declarations of the 
plaintiff, as stated by Thomas Pemberton and James Green, 
and that his subsequent possession barred the claim of Joshua 
Harris to the negroes, by the statute of limitations, and also 
barred all claiming under him ; and, therefore, by virtue of 
the act of 1820, (Rev. St. ¢. 65, s. 18,) the title was vested in 
the plaintiff. 

The defendant insisted that the defendant was not a 
wrong-doer, but claiming a title under a will, and that, from 
the circumstances of the case, especially the lapse of time, 
the assent of the executors to the legacy was to be presum- 
ed. He also insisted that the girl Matilda was not given but 
loaned to Harris, and that the bailment continued until the 
defendant got possession of the slaves—that the bailee could 
not determine the bailment by his own mere declarations or 
acts, and that, therefore, the statute of limitations could not 
have protected him, nor would his possession ripen into a 
title under the act of 1820. 

His Honor charged the jury, that, previous to the passage 
of the act of 1806, if a father, on his daughter's marriage 
or shortly thereafter, put a negro or other personal property 
into the possession of a son-in-law, it was, in law, a gift, un- 
less the contrary could be proven—that if the plaintiff had 
proved to their satisfaction that the negro Matilda was sent 
to him by his father-in-law, Joshua Harris, shortly after his 
marriage with his daughter, and that he had continued in 
possession of the said negro from the year 1798 or before, 
until shortly before bringing this suit, the law presumed it 
was a gift, and it was incumbent on the defendant to shew 
that the original transaction was not a gift but aloan. And 
in order to determine that poiut, it was proper for them to 
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see what was done and understood between the parties, at oa 
the time the negro went into the possession of the plaintiff, 

and if they found it was a gift and nota loan, the plaintiff . “oes 
would be entitled to their verdict. But ifthey foundthe o- errs. 
riginal transaction was a loan and not a gift, it would then 

be proper tor them fo enquire, if the plaintiff afterwards ac- 

quired title to the negro Matilda and her increase, and with 

that view it was proper for them to consider, what took place 
between the plaintiff and Joshua Harris, as detailed by the 
witness Thomas Pemberton, in the year 1806, or 1807, and 

if they bélieved, as that witness stated, that the plaintiff told 

Joshua Harris that the negro Matilda and her increase were 

his own property, and he would do with them as he pleased, 

and Joshua Harris tailed to sue for the megroes and suffered 

them to remain in the possession of the plaintiff more than : 

three years after such declarations of the plaintiff, the plain- 

tiff thereby acquired title to the slaves, and was entitled to 
recover in this action. 

The plaintiff’s counsel prayed the court to instruct the ju- 
ry, that possession alone was sufficient to entitle the plaintiff 
to recover against a wrong-doer; and that Olive Green, un- 
der whom the defendant claimed, was a wrong-doer, as she 
had not shewn the assent of the execufors of Joshua Harris 
toher legacy. The court declined giving these instructions. 

The jury found a verdict for the plaintiff. The defend- 
ant’s counsel moved for a new trial, Ist. Because his Honor 
instructed the jury, that from the sending of Matilda to the 
plaintiff, the law presumed a gift, unless the defendant shew- 
ed that it was not a gift but a mere loan, and that the enqui- 
ry of the jury was, whether it was understood by the par- 
ties at the time as a loan, and nota gift. 2ndly. Because 
his Honor instructed the jury, that, if they believed the tes- 
timony of Thomas Pemberton, the bailment had been de- 
termined and the statute of limitations attached, and, after 
three years, the claim of Harris was barred, and the operation 
of the act of 1820-vested the title in the plaintiff, so far as 
those were concerned under whom the defendant claims. 
3dly. Because competent testimony offered by the defend- 
ant was excluded. 


a7 
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December The court refused to grant a new trial, and judgment be- 


1842. 


Green 
v 
Harris. 


ing rendered pursuant to the verdict, the defendant appeal- 
ed. 


Strange § Mendenhall for the plaintiff. 


Winston for the defendant. 


Rurrin, C. J. The counsel for the defendant has given 
up the exception taken to the opinion of the court upon the 
presumption of a gift, to which, indeed, this court sees nu 
objection. Mitchell v Cheeves,2 Hay. 126, Dameron v 
Clay, 2 Dev. Eq. 17. 

As we conceive, his Honor was likewise correct in reject- 
ing the evidence offered of Joshua Harris’ declarations, not 
made in the presence of the plaintiff. It is a general rule, 
that a party’s declarations are not evidence for himself, un- 
less made in the presence of the opposite party, and not con- 
tradicted by him. The declarations in themselves prove 
nothing but that Harris said, he had bailed the negro to the 
plaintiff; but they cannot establish, that he in fact lent her. 
It is their not being contradicted, when made to the person 
interested to deny their truth, that gives weight to them as 
evidence of the fact declared. The evidence was therefore 
properly ruled out, upon the grounds both of irrelevancy 
and incompetency. 

The remaining exception of the defendant relates to that 
part of the instructions, which respects the character of the 
plaintiff’s possession, after the conversation between him 
and Harris, as proved by the witness Pemberton. That 
person stated, that he heard frequent conversations between 
those parties between the years 1806 and 1812, in which 
Harris contended that the negroes should go the daughters of 
his deceased daughter Nancy, the former wife of the plain- 
tiff, and the latter said, that Harris had given them to him 
and that they were his property, and he would do with them 
as he pleased. Upon this part of the case the judge instruct- 
ed the jury, that, if, from all the evidence, they found that 
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the negro Matilda had been originally lent and not given, 
then the plaintiff could not recover, unless he afterwards ac- 
quired a title to the slaves: And with a view to ascertain, 
whether the plaintiff had, after the original loan, acquired an 
absolute title, the jury was further instructed, that, if they 
belived the witness Pemberton, and found that the plaintiff 
told Harris that the negroes were his own property, and that 
he, the plaintiff, would do as he pleased with them, then the 
failure of Harris to sue for the negroes and suffering them 
to remain in the possession of the plaintiff, more than three 
years after those declarations of the plaintiff, gave the title to 
the plaintiff, and he ought to recover. 

We have to premise, that, in deciding the point raised by 
this exception, the court does not look into the evidence at 
large, with the view of seeing whether,upon the whole of 
it, a verdict might not or ought not to have been found for 
the plaintiff. From the very great length of the plaintiff’s 
possession, accompanied by a frequent claim of title by a 
gift originally made, and by acts of apparent ownership in 
dividing the negroes among and giving them to his children, 
a presumption of such gift, or of any thing else necessary to 
constitute a good title, might and ought to be deduced, un- 
less opposed by the very clear and consistent proof of an o- 
riginal bailment and of subsequent recognition of it from 
time to time by the plaintiff. But while we hold such to be 
the law, we likewise think, that, if it be established to the 
entire satisfaction of the jury, that, in fact, Mr. Harris lent 
the girl Matilda to the plaintiff at first, and the effect of the 
length of possession and other acts of apparent ownership, 
as presumptive evidence of a gift subsequently made, be re- 
pelled by the well established and deliberate .cknowledg- 
ments of the plaintiff, that he did not hold for himself, but 
held under and for his father-in-law, or for his own children, 
to whom his father-in-law gave therti; then the plaintiff 
could not recover from one of his children, or from a person 
claiming under the child. For no length of possession by a 
bailee, as such, will bar the right of the bailor; and, if the 
bailment be admitted during the longest enjoyment, a title in 
the possessor cannot be presumed from the possession. Dar- 
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December den v Allen, 1 Dev. 466. Palmer v Faucett, 2 Dev. 240. 


Green 
Vv 
Harris. 


Hill v Hughs, 1 Dev. & Bat. 320. The difficulty, under 
which the defendant lies, is to give such plain, continued, 
consistent and uncontradicted evidence of the plaintiff’s rc- 
knowledgment of the title of Harris or of his children, as 
will, in the minds of the jury, overcome the fair and legal 
influence of an uninterrupted possession of more than forty 
years. 

From the tenor of the instructicns to the jury and of the de- 
fendant’s exception, we are, however, to consider, that the ne- 
gro was not at first given, nor at any other time, but was, in 
jact, lent; and, assuming that to be so, his Honor held, up- 
on the testimony of Pemberton, and, as if that was all 
the evidence in the case, that the plaintiff’s possession for 
three years, without suit, after he told his bailor that the ne- 
grues were his own property, and that he would do with 
them as he pleased, gave the plaintiff the title to the negroes. 
The meaning is, that by those declarations the party’s pos- 
session became adverse, and was protected by the statute of 
limitations, and was ripened into the absolute title by the 
act of 1820, (Rev. Stat. c. 65, s. 18.) Now, from that posj- 
tion, as an isolated point jin the case, this court dissents. 
We do not dispute, that a bailee may turn his possession in- 
to a tortious and adverse one. We have held in Martin v 
Harden, 2 Dev. & Bat. 504, that a demand of a negro by 
the bailor, and a refusal by the bailee, will have that effect. 
In Powell v Powell, 1 Dev. & Bat. Eq. 379, we held, that, 
where slaves were given by parol to one, who died intestate, 
and, in the division of the donee’s slaves amongst his next of 
kin, those thus given were allotted in the share of one of 
the next of kin, and were taken into possession by him as a 
part of his share, the possession taken in that manner was 
adverse to the original donor, as to the rest of the world, 
and put the statute of limitations into operation. We con- 
sidered that case as tantamount to an absolute purchase 
from a bailee, and possession taken thereon by the purcha- 
ser; in which case, unquestionably, the possession must be 
taken to be in the possessor’s own right, and not as subsidi- 
ary to the right of the donor, or of any other person. But 
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in all those cases there is something more than the bare de- December 
claration of the bailee, that he claims the property and does 
not hold for his bailor. There is a taking a new possession Green 
by a purchaser or by the next of kin in Powell v Powell; yairris 
and in the other instance, there is a positive refusal to re- 
store the possession which the bailor demanded, and which 
the hailee was bound to surrender, whereby he gave to the 
bailor an action immediately to recover the property, which 
it was the folly of that person not to bring. In this case 
there is no act of either of those descriptions. It is to be 
recollected, that all the rest of the evidence is to be put out 
of view, except that of Pemberton ; because the court laid it 
down to the jury, that the facts stated by him, if true, with 
a subsequent possession for three. years, entitled the plaintiff 
to recover. Weare therefore to shut out even the long pos- 
session, as evidence of an original gift, or of one subsequent- 
ly, or as evidence of ouster—if we may use the expres- 
sion—or rather of the adverse character of the plaintiff’s 
holding. _ Now it has never been holden, that the naked de- 
claration of a bailee, that he claimed the property in his 
own right, without any change of the possession and with- 
out any demand or wish to resume the possession by the 
bailor, although such declaration might be public or made 
even to the bailor himself, would instantly terminate the 
bailment and immediately convert the the possession into an 
adverse one, so as to set the statute of limitations in motion 
from the day of such declaration. The contrary we con- 
ceive to be settled law. Without adducing from more re- 
mote sources authorities in support of our opinion, it is suf- 
ficient to say, that in Collser v Poe, | Dev. Eq. 55, there was 
a loan of a negro in 1804, the death of the lender in 1807, 
and open and public annunciations by Poe in the lifetime of 
Payne of the claim of title by the former, and thereupon a 
continued possession under that claim up to 1824; and yet 
the court distinctly said, that there was no pretence for the 
operation of the statute of limitations, on which the answer 
insisted, for by his declarations, that he claimed the negroes 
as his own, the defendant could not throw off his character 
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a as bailee. Again, in Hill vy Hughs, 1 Dev. & Bat. 336, al- 
__» though the bailee not only ‘claimed and used the slave as his 
Gree own, but actually conveyed him by a deed of trust as a se- 
Hatis, CUrity for his debts, yet, as the trustee did not take posses- 
sion, but the bailee kept it as before he made the deed, we 

were of opinion that the bailment had not been determined, 

and consequently that the possession did not become adverse 

upon the execution of the deed. The present case cannot 

be distinguished from the principle of the two cases cited. 

It is precisely that of Collier v Poe, except that the claim of 

title was made in the presence of the donor, while it does 

not appear that it was in Collier v Poe, although publicly 

done. But Hill v Hughs is a stronger case than the pre- 

sent, as there was an actual conveyance by Haynes. But 

here, according to the testimony of Pembertor, although 

there was a claimot property by the plaintiff, there was no 
refusal to surrender the possession to Harris, who, indeed, 

did not demand it. On the ccntrary, the witness states 
merely, that Harris “ contended that the negroes should go 

to the danghters of his deceased daughter,” and not that he 
demanded them from the plaintiff, or said or did any thing 

from which it can be inferred, that he meant or wished then 

to deprive the plaintiff of the possession and enjoyment of 

the negroes he had lentto him. If then the plaintiff held 

as bailee before, he still held in that character; for there was 

no effort by the bailor to regain the possession, and no act 

done by the bailee changing the nature of it. Pemberton’s 
testimony is strong to shew there was a gilt originally ; for 
Harris did not allege the contrary, but only contended that 

the negroes should go to his grand-daughters, which he 

might well do, on the idea that the plaintiff got them from 

him, and ought not to give them to children by another mar- 

riage. Bunt the case was not put on that point, but was left 

to the jury on the hypothesis that it was not a gift, but a 

loan ; and, thus regarded, the court is of opinion that what 
passed, as stated by Pemberton, did not amount to a demand 

and retusal of itself, so as to make the possession adverse. 

The case must therefore again go before a jury, who can 
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weigh that evidence in connexion with the long possession, December 
prior and subsequent, and the other circumstances, and give ih 
the proper weight to the whole, as tending to establish a Green 
gift at some time, or to lay a foundation for the presumption of ie 
a demand by Harris or the plaintiff’s children and a refusal 
on his part ; and also to the evidence on the part of the de- 
fendant, tending to rebut those inferences and establish the 
continued relation of bailor and bailee between the parties. 

The counsel for the plaintiff las, however, insisted, that, 
ever: if there was error in the point already considéred, the 
judgment should stand, because, as a bailee in possession, 
he can maintain this action of detinue against a mere wrong- 
doer, and, therefore, on the whole case the verdict was right. 
The general question was argued elaborately; and_ it may 
be, that the special property of a bailee will sustain detinue 
ayainst one, who actually deprives him of the possession 
without color of right in himself or in him through whom 
he claims. But we do not propose to discuss the point at 
present, because we think it does not arise in this case. The 
defendant claims under a gift in the will of the former own- 
er, the alleged bailor of the plaintiff; and, even if, after so 
long a time, an assent to the legacy is not to be conclusively 
presumed, yet the connexion with the property by force of 
the gift in the will, certainly, we think, prevents the plain- 
tiff’s children from being treated as mere wrong-doers and 
intermeddlers with effects to which they have no claim.— 
After the lapse of twenty-five years from the probate of the 
will, without any interference by the executors, or sugges- 
tion of debts unpaid, it is a fair inference that the executors 
meant to leave the contest to be decided between the plain- 
tiff and his children upon the right ; that is, to Jet the ques- 
tion of loan or gift be determined between those parties 
themselves, and not to interpose in any manner so as to ob- 
struct the decision. We concur, therefore, in the refusal of 
his Honor to give the instruction prayed for by the plaintiff 
on this point. 


Per Curiam. Judgment reversed, and venire 
de novo ordered. 
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WILLIAM MAYHO, by his next friend, 1s. EDWARD SEARS. 


December By the law of Virginia a man is permitted to emancipate his slave, by deed, 
1842. the emancipation to take effect at any time prescribed in the deed subse- 
quent to its date. Held that where such a deed of emancipation for a fe- 

male slave was executed in Virginia, and she came to this State, and, before 

the day appointed for such emancipation to take effect, she had issue, the 


issue so born were slaves. 
The cases of Bryan v Wadsworth, 1 Dev. & Bat. 384, and Campbell + 
Street, 1 Ired. Rep. 109, cited and approved. 


Appeal from the Superior Court of Law of Orange 
county, at Spring Term, 1842, his Honor Judge Dicx pre- 
siding. 

This was an action of trespass vi § armis, and the par- 
ties submitted it to the court upon the following case agreed: 

On the 23d of July, 1805, John Moring, then a citizen of 
the county of Surry, in the State of Virginia, and the owner 
ot certain negro slaves, made and executed a deed of manu- 
mission of the said slaves, according to the law of Virginia, 
which deed was by him duly acknowledged in the court of 
the said county on the same day and ordered to be recorded, 
and .was accordingly recorded in the said court. The fol- 
lowing is acopy of the said deed : 


“Toall whom it may concern: Know ye, that I, John 
Moring, of the county of Surry, do by these presents eman- 
cipate and set at full liberty from myself, my heirs, and all 
persons claiming under me, a certain parcel of negroes as 
they come to the age and time hereafter to be mentioned, 
Hannah, Patrick, Cherry, Jordan and Charlotte, to be free 
without day. Isabel to be free the first day of November, 
one thousand eight hundred and seven ; Carter to be free the 
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sixteenth day of August, oné thousand eight hundred and December 
twelve; Polly to be free the first day of April, one thousand 
eight hundred and fourteen ; Burwell to be free the tenth day Mayho 
of April, one thousand eight hundred and twenty-two; Ma- gay 
ria to be free the twenty-fifth day of December, one fliou- 
sand eight hundred and twenty-two; Willis to be free 
the cleventh day of April, one thousand eight hundred and 
twenty-four. Whereof, I have set my hand, this twenty- 
third day of July, one thousand eight hundred and five. 

JUHN MORING. (Seal.)” 


After the execution of the said deed, the said John Moring 
removed into North Carolina, and settled in the county of 
Orange, bringing with him the negro Polly in the said deed 
named. She, before the first day of April, 1814, had issue 
a daughter, and that daughter about the year 1830, had issue 
the plaintiff. After the said first day of April, 1814, the ne- 
gro Polly, being on that day of full age, lived by herself and 
with her children, and acted in every respect as a free wo- 
man, and she and her daughter and the plaintiff were recog- 
nized in the neighborhood as free persons of color, and as 
such were recognized by the said Moring, who disclaimed 
any ownership of the negroes until the year 1838, when he 
sold and conveyed the plaintiff to the defendant, who under 
that title took and now detains the plaintiff as his slave.— 
And this action was thereupon instituted to try the question 
of the freedom of the plaintiff, and it is agreed that the law 
of Virginia, applicable to the subject of the emancipation of 
slaves at the time of the said deed, is contained in the 53d, 
54th and 55th sections of the 111th chapter of the Revised 
Code of that State, entitled an act reducing into one the sev- 
eral acts concerning slaves, free negroes and mulattoes, and 
that the said sections as printed in the said code or copies 
thereof, may be referred to by either party as part of this 
case. And should the court be of opinion for the plaintiff, 
then judgment is to entered for him for sixpence and costs, 
Otherwise, judgment to be for the defendant. Whereupon, 
his Honor being of opinion for the defendant, rendered judg- 


28 
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December ment accordingly, from which judgment the plaintiff ap- 
“__ pealed to the Supreme Court. 


Mayho 


v 


Sears. = Badger for the plaintiff. 


Haywood, Waddell, Saunders and Iredell for the defen- 
dant. 


Rurrin, C. J. The deed of emancipation, stated in the 
case agreed, is in these words: “'To all whom it may con- 
cern: Know ye, that I, John Moring, of &c. do by these pre- 
sents emancipate and set at full liberty from myself, my 
heirs, and all persons claiming under me, a certain parcel of 
negroes as they come to the age and time hereinafter to be 
mentioned: Hannah, Patrick, Cherry, Jordan and Charlotte, 
to be free without day—Isabel to be free from the Ist day of 
November, 1807; Polly to be free the 1st day of April, 
1814; Burwell to be free the 10th day of April, 1822, &c” 
Before the Ist of April, 1814, Polly had issue in this State, 
a female child, who was the mother of the present plaintiff. 
The question in the case is, whether the plaintiff’s mother 
was upon her birth tree, or became so before the birth of the 
plaintiff; for it is admitted by his counsel, that the plain- 
tiff’s condition is necessarily to be determined by that of his 
mother at his birth. 


There is a natural inclination in the. bosom of every 
judge to favor the side of freedom, and a strong sympathy 
with the plaintiff, and the other persons situated as he is, 
who have been allowed to think themselves free and act for 
so iong a time as if they were; and, if we were permitted 
to decide this controversy according to our feelings, we 
should with promptness and pleasure pronounce our judg- 
ment for the plaintiff. But the court is to be governed by a 
different rule, the impartial and unyielding rule of the law; 
and, after giving to the case an anxious and deliberate con- 
sideration, we find ourselves obliged to hold, that in law the 
condition of the plaintiff is that of slavery. 


By the statute law of Virginia, the owners of slaves could 
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emancipate them by will or deed ; and, therefore, our enqui- ee 
ry here only is, as to the nature and extent of the emanci- il 
pation granted to the plaintiff’s grand-mother, Polly. In ae 
our own law, while emancipation was permitted, there Sears, 
could not be an emancipation to take effect in futuro ; for 

as it was by the license of a court, to be granted only for ad- 
judged meritorious services, it could not relate back beyond 

that judgment, and moreover was necessarily immediate.— 
Bryanv Wadsworth, 1 Dev. & Bat. 384. But as there 

was in Virginia, after the year 1782, no such restriction upon 

the power of the owner to renounce his dominion over his 

slave, it would seem, also, necessarily to follow, that the 
owner might use his pleasure in prescribing the conditions 

on which, and the time when, the liberation should go into 
operation. Accordingly there have been numerous adjudi- 
cations in that State, that the owner may emancipate in fu- 

turo; as if by will he bequeaths a slave to one for life and 

then to be emancipated, or if by deed he emancipates at any 
certain day to come, or after his own death. Pleasants v 
Pleasants, 2 Call Rep. 319. Mariav Surbaugh, 2 Rand. 

223. Isaac v West, 6 Rand. 652. The principle, indeed, 
seems to be settled law in all those States, where liberation 

by the act of the owner simply is tolerated. Admitting then 

that this deed of emancipation is not void, because it did not 

grant immediate and unqualified freedom, and that upon the 
arrival of the period mentioned, the Ist day of April, 1814, 

Polly would then be absolutely free, a question. arises, what 

in the intermediate period is her state—that of freedom in 

some form and to some extent, or of continued slavery—and 

what is the state of her issue born within that period? As 

was said by the Supreme Court of the United States, in 
McCutchen v Marshall, § Peters, 220, “if this were an 

open question, it might be urged with some force, that the 
condition of the person” (to be emancipated at a subsequent 

time,) “ was not that of absolute slavery, but was converted 

into a modified servitude, to end at the day or upon the event 
specified in the will or deed; and that the children of a fe- 

male in that situation would stand in the same condition and 
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December be entitled to freedom as the mother was.” But it is admitted 
* in that case, that the decisions in the States, where slavery 
Mayho exists, go very strongly, if not conclusively, to establish the 
principle, that persons thus situated are slaves, that the man- 
umission is only conditional, and that, until the contingency 
happens, upon which the freedom is to take effect, they re- 
main to all intents and purposes absolute slaves. And, upon 
that principle, that court held in the case cited, that the 
children, born before the day when the mother became free 
by the limitations of the will, were slaves. The court con- 
sidered the principle so well settled that it could not be dis- 
turbed. Our researches, aided by those of the counsel in 
this case, lead us to the same conclusion. 


v 
Sears. 


The enquiries, what was the condition of the mother and 
what of the issue, up to the day when the liberation became 
absolute, arose in the case of Maria v Surbaugh, which 
has been already mentioned; ard, upon the unanimous o- 
pinion of the judges, that of the mother was held to be that 
of temporary slavery and not of mere servitude, and that ot 


the issue to be that of perpetual slavery. The questions 
were fully considered and elaborately discussed, and particu- 
larly by Judge Green, whose able and learned opinion will 
be generally }ooked to, as the leading and most authorita- 
tive one upon this point of American jurisprudence. He 
examined the subject thoroughly at common law, as regula- 
ted by the civil law, and as modified by the legislation of his 
own State ; and proves very satisfactorily to our apprehen- 
sion, that the emancipation does not presently enure to the 
slave, when the instrument made by the owner postpones it. 
The consequence, that the issue, born of a female while in 
that state of slavery and with the prospect of emancipation 
before her, must be slaves, resylts conclusively from the 
maxim, partus sequitur ventrem ; which, we believe, has 
been universally adopted in this country. But the decision 
depends upon the law of the State, where the act of eman- 
cipation was executed, under which the plaintiff claims.— 
As that occurred in Virginia, it would suffice, that by the law 
of that State, as declared in her statutes and expounded by 















OF NORTH CAROLINA. 


born before her mother became free. But it is the more sat- 


her courts, the plaintiff’s mother is deemed a slave, because — 





isfactory to find, that in deciding the case in conformity to — 
the law of Virginia, we are not proceeding upon a rule pe- iti 


culiar to the law of thet State, butjone which has been declar- 
ed to be a part of the law of nearly all the States in the U- 
nion, in which the question could arise, and which pervaded 
also that code, which was at one time the law of nearly all 
the civilized world, the civil law of Rome, in the dominions 
of which nation the class of slaves was more numerous than 
it has ever been in almost all other countries. In 1809, it was 
held in Kentucky, that if a slave be entitled to freedom at a 
future day, her issue born before the day are slaves. Frank 
v Shannon, 1 Bibb 615. The doctrine was laid down a 
second time in the same State in 1811. Ned v Beale, 2 
Bibb, 298. In Maryland. there was a similar decision in 
1825, Chew v Gary, 6 Harr. & John. 526, and in the pre- 
vious case of Hughs v Milly, 5 Harr. & John. 310. And 
in Catin v D’Orgenoy’s heirs,8 Martin’s Louisiana Rep. 
218, where an owner had by deed emancipated a female 
slave “ with the qualification and condition that she shall 
hold and enjoy freedom immediately after my death, but du- 
ring my life she is to remain in my service and power as 
she has done to the date of these presents,” it was held in 
1820, that until the death of the owner, the woman was of 
that class of persons known to the Roman law as statu li- 
beri, and that her children, born while she was in that state, 
were not entitled to be free. And finally followed in 1834, 
the case of McCutchen v Marshall, 8 Peters, 220, in which 
the Supreme Court, with inclinations to the contfary, ac- 
knowledged, that, by the adjudications of the States to!era- 
ting slavery, the principle had been conclusively establish- 
ed. We have found, and indeed have heard of no opposing 
adjudication, nor of any opinion to the contrary, but that of 
the learned judge, who gave the judgment in Harris v 
Clarissa, 6 Yerger’s Rep. 227. The decision in that case 
was undoubtedly correct ; for, as might be collected from his 
directing that not only all the grown negroes, but also ‘all 
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Decembe: the young negroes which I may have” should have their free- 


1842. 


——— 


_ dom, the inteution of the testator was to set the issue as well 


Mayho as the original stock free ; and that intention is of course as 
Sears, efficacious in respect to the issue. as it is in respect to the pa- 


rents. Pleasants v Pleasants, 2 Call Rep. 319. Hamil- 
ton v Cragg, 6 Harris & John. 16. Fanny v Bryant, 4 J. 
J. Marshall’s Rep. 368. This court held the same thing 
upon the language of the will in Campbell v Street, 1 
Ired. Rep. 109. It is admitted, however, that in Harris v 
Clarissa, a dissatisfaction was expressed with the principles 
of the adjudications here adduced, as being in prejudice of 
human liberty, and the opposite principle was asserted, that 
an emancipation at a day to come creates a present right to 
freedom, though there may be an obligation of service until 
that time; and, as an inference, it was declared that the is- 
sue in the meantime was free by birth-right derived from the 
mother. We have said that we do not find this opinion con- 
curred in elsewhere ; and therefore, we do not feel at liberty 
to be governed by it, in opposition to the many respectable 
adjudications before quoted. 

It has, however, been urged that the instrument of eman- 
cipation in the case before us is a deed ; and that, from the 
nature of that instrument, and from the words of present 
grant in this one, “do by these presents emancipate and set 
at full liberty,” the liberation of Polly and all the other 
slaves mentioned in the deed, was immediate. And, in sup- 
port of this position, another case from Virginia, Jsaac v 
West's Ez’ors, 6 Rand. Rep. 652, was particularly relied 
on. We do not thing that much can be built on the differ- 
ence between the operation of a will and a deed; for, asa 
slave, the person is incapable of taking under either, as a 
grauitee. The slave is not conveyed or bequeathed to himself. 
It is, in truth, nothing more than the renunciation by the 
owner of his right of property or dominion in or over the 
slave, rendered effectual by the law, when done with certain 
ceremonies ; and, it would be doing violence to the cause of 
humanity towards the unfortunate slaves themselves, as 
well as to the intentions of the emancipator, if the same in- 
tention, expressed in the same language in those two instru- 
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ments, were in the one case to be observed and in the other ~~ 
defeated. We conceive that the true rule is, to carry out 
the real purpose of the party so far as it can be collected, in Mayho 
whatever form it may be couched ; and that when the in- g.iry 
tention is doubtful, whether the intsrument be a deed ora 

will, there is to be a leaning and liberal construction in fa- 

vor of liberty, as far as it is allowed by law to be con- 
ferred. ‘These views are not opposed by the case of Jsaac 

v West’s Ex’ors. The deed in that case began with these 
words, “I, A. W. do by these presents manumit and set free 

the following negroes at my death.” Upon that clause, 
standing alone, the court said “it was clear the negroes 
would have centinued slaves to all intents and purposes un- 

til West’s death.” But the deed had these other clauses : 

« They shall serve me as long as I live; and I do hereby 
relinquish all my right and title in and unto the aforesaid 
negroes, Josiah, Joshua, &c.” Upon these last clauses, by 
themselves, the court said the slaves would have been im- 
mediately free. The construction was therefore necessa- 

rily doubtful ; and the court said, that in such a case weight 

was to be given, not merely to the technical maxim of the 
common law, that a deed is to be taken most strongly a- 
gainst the grantor, but to the enlarged spirit of the laws of 

all civilized nations, which favors liberty. Jn obscura vo- 
luntate, manumiitentis favendum est libertati. It is thus 

the purpose and intention, voluntas, of the manumitter, 
whether contained in one species of legal instrument or an- 

other, that governs ; and when that is obscure, we presume 

most favorably for his charity and the liberty of the captive, 

The case relied on is thus seen to be really ap authority a- 
gainst the plaintiff; for it is expressly said, that, notwith- 
standing the words in the present tense “do by these pre- 

sents manumit and set free,” the negroes would be slaves 

until West’s death, by force of the words “at my death.”— 

That is precisely our case. These negroes are set free “as 

they come to the ages and time hereinafter mentioned.” 
There is no other clause in the instrument to come in con- 

flict with this, or to obscure the purpose. The intention 

here cannot be mistaken ; for the deed proceeds then to say, 
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December that certain of the negroes should be “ free withot day,” that 


is, without any day to come, immediately ; and that the oth- 


Mayho ers should become free respectively on certain days to come, 


Vv 
Sears. 


as therein specified. Thus the conditions of the different 
negroes are plainly and expressly distinguished from each 
other, as to their being or not being immediately free, and we 
cannot take it on ourselves to frustrate that positive condi- 
tion of the emancipation, by saying, that they were free be- 
fore the days given them by their owner. Moreover, it is to 
be noticed, that the case of Catin v D’Orgenoy’s heirs, 8 
Mar. Louis, Rep. 218, arose upon a deed, of which the ma- 
terial words have been already quoted; and the case of 
Frank v Shannon, 1 Bibb 615, arose upon an act inter vi- 
vos, a registration in Pennsylvania, under her act for the 
gradual abolition of slavery ; and in each case it was held 
that, until the period of actual emancipation arrived, the 
state of slavery continued, and that the issue of the females 
were slaves absolutely. 

The court carnot, therefore, escape from the conclusion, 
that the plaintiff’s mother was born a slave, and so, conse- 


quently, was he. With this conviction it becomes our duty 
to affirm the judgment; consoling ourselves that the sen- 
tence is not ours but that of the law, whose ministers only 


we are. 


Per: Curiam. Judgment affirmed. 
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LEVI HURLBURT vs. JAMES SIMPSON. 


A party may recover damages for a non-compliance with a parol contract for December 
the purchase of an article of personal property, though no earnest was 1842. 
paid, nor any actual delivery made, nor any special time appointed for the 
delivery of the article, or the payment of the purchase money. 

It is sufficient, if the vendor tender the article sold, or is ready to deliver it, 
when the vendee refuses it; and if no particular time is fixed for the deliv- 
ery or for the payment of the price, the law says it must be done immedi- 
ately, or within a reasonable and convenient time. 

Where a vendee refuses to receive the article sold, the vendor may either re- 
scind the contract, or may re-sell the article and make the original vendee 


tesponsible for the difference in price. 


Appeal from the Superior Court of Law of New Hano. 
ver County, at Fall Term, 1841, his Honor Judge Pear- 
SON presiding. 

This was an action on the case for a breach of con- 
tract in not receiving and paying for a barouche sold to the 
defendant, to which the defendant pleaded not guilty. 

On the trial it was proved by one Hatsfield that he was 
a carriage maker in Wilmington—that on the day of 

1839, the plaintiff and the defendant came to his 
shop with a barouche—that the plaintiff told the witness, in 
the defendant’s presence, that he had sold the barouche to 
the defendant, who wished it altered in some way, and re- 
quested the witness to alter it as he should be directed by the 
detendant ; and he, the plaintiff, would pay for it—that the 
defendant then pointed out to the witness the alteration he 
wished made ; it was a trifling alteration in the straps of the 
top—that the defendant said he wished the work done in 
about two hours, when he would call for the barouche, and 


29 
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December the witness promised to have it ready—that, after the plain- 
— tiff went off, the witness asked the defendant what he was to 
Hurlburt give for the barouche, and he said about $200, as well as 
Stugem. the witness could recollect, and asked the witness what he 
thought the barouche ought to be worth—that the witness 
had the work finished within the two hours, but no one call- 
ed for it, and it remained there sometime—that the plaintiff 

paid witness for his work. One Morris swore that in 
1839, at the request of the plaintiff, he called on the 
defendant for the sum of $150, the price of the barouche— 
that the defendant refused to pay, and said he had not bought 
the barouche—that afterwards, on the same day, the plain- 
tiff, in the presence of the witness, asked the defendant if he 
did not intend to take the barouche; that defendant replied, 
no, and said he never had bought it—that the plaintiff then 
said, I give you notice it is just where we left it. One Hatch 
swore that sometime in 1839, the defendant bought a few 
articles in his store, and said he would call in about a week 
and pay for them; that he had to come to town about that 
time to say farewell to the plaintiff and his family, who 
were going to the north, and for the purpose of getting a ba- 
rouche he had bought. One Williams swore that, before 
the plaintiff went to the north, he requested him to advertise 
the barouche, and have it sold at auction, which he accord- 
ingly did in about one month after the alleged sale—that it 
sold for $96, which he received as the agent of the plaintiff 

and paid over to him. 

The defendant did not controvert the facts, so deposed to, 
but insisted, Ist, That no parol contract for the sale of pro- 
perty is binding, unless the property is delivered—or some- 
thing is paid as earnest—or some time is fixed on for its 
completion, because otherwise there is no consideration.— 
2ndly. That the vendor must prove a tender. 3rdly. 
Tisat by the re-sale at auction the vendor had waived the 
right to sue on the contract, if he ever had any such right. 
The court charged that a parol contract to sell property, 
such as a barouche, was binding, without delivery, without 
the payment of earnest and without fixing on a time certain. 
As to the delivery, the distinction was, that after delivery the 
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property was changed, and it amounted to a contract execut- "ae 
ed, or sale—before delivery, it was a contract executory, but ____-_ 
an action might be sustained for a breach. As to the pay- Hurlburt 
ment of earnest, that was not necessary at common law to simpson. 
bind a bargain, and was only made so in certain cases by 
some English Statutes to prevent perjury, which did not ap- 
ply here. As to fixing on a time, when no time was fixed 
on, the law presumed that the matter was to be closed with- 
in areasonable time. As to the consideration, the promise 
on the one side was the consideration for the promise on the 
other. As to the tender, the court charged, that, when by 
the contract the vendor was to deliver the article at a cer- 
tain place or time, to enable him to recover, he must shew 
that he had the article at the place and time, and was ready 
to comply with the bargain on his part; but when by the 
contract the vendee was to receive the article where it then 
was, it was sufficient for the vendor to shew that he had the 
article there, and was ready and willing to comply with his 
part of the contract. A&s to the re-sale, the court charged, 
that, when a vendee refused to receive and pay for the arti- 
cle, the vendor might leave it and sue for the whole price if 
he saw proper, but if he did not choose to give up a lien he 
had on the article for the price, he might retain the posses- 
sion and sell it over, in which case, previded the re-sale was 
fair i.nd bona fide, the price it brought would be a proper 
consideration in estimating the amount of damages. 
The jury found a verdict in favor of the plaintiff, and a mo- 
tion for a new trial being made and overruled and judgment 
rendered pursuant to the verdict, the defendant appealed. 


Haywood § J. H. Bryan for the plaintiff. 


Strange for the defendant. 


Dantet, J. This is an action of assumpsit, on a special 
count for not receiving and paying for a barouche, sold by 
the plaintiff to the defendant. The first objection was, that 
no parol contract for the sale of property was binding, un- 
less it was delivered, or something was paid in earnest, or a 
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December ¢ime was fixed on for its completion. The judge overruled 


1842, 


this objection, and, we think, correctly. When a contract 


Hurlburt of sale is made, it is capable of completion by either of the 


v 
8j 


parties by a tender immediately made, or in a reasonable 


" time thereafter. If the vendor tenders the thing, he is enti- 


tled to the price agreed for—if the purchaser tenders the 
price, he is then entitled to the thing contracted to be sold, 
and may have detinue for the thing or assumpsit for a breach 
of the contract. Earnest paid is not necessary to complete 
a parol contract of sale; when made, it only prevent the 
vendor, under any circumstances, from rescinding the con- 
tract without the assent of the vendee; and this, by the 
common law, and not by any statute. The vendor's reme- 
dy for the residue of the price is then only on the contract, 
or on his lien on the property thus sold. For he is not com- 
pelled to deliver, until the residue of the price is tendered. 
And when no time is fixed for the delivery of the thing and 
the payment of the price, the law says it must be done im- 
mediately, or within a reasonable and convenient time.— 
The consideration is the mutuality of the promises. In this 
case, the plaintiff’s promise to deliver the barouche was the 
legal consideration, by which the defendant was bound to 
comply with his promise, either by paying the price, or ac- 
counting in damages on this count in the declaration. 

Secondly ; The defendant insisted that the plaintiff 
should prove that he tendered the barouche. And so he did. 
The barouche was at the coach-maker’s shop—the defendant 
had ordered some small alterations on it—the plaintiff was 
to pay for them—the work was to be done in two hours— 
and the defendant was then to take it away from the shop. 
The work was done within the time agreed on—the plain- 
tiff paid for it, but the defendant did not return and take it 
away. ‘The shop was the place where the defendant was to 
receive the article—it was there at the time stipulated, ready 
for his reception. ‘This, if not in law a tender of the arti- 
cle, was, at least, evidence of the plaintiff’s readiness, and 
that is sufficient in this action. Rowson v Johnson, 1 East 
203. Waterhouse v Skinner, 2 Bos. & Pul. 447. 
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The third objection was, that by the re sale of the ba- December 
rouche at auction, the plaintiff had rescinded the contract." 
In McLain v Dunn, 15 Eng. C. L. R. 131, the court says, Hurlburt 
that in regard to the resale of the articles, it seems clear that Sagem. 
it did not rescind the contract. It is a practice founded in 
good sense, to make a re-sale of a disputed article, and to 
hold the original contractor responsible for the differerce. 

If the count is for goods sold and delivered, he cannot, 
perhaps, (says Best, C. J.) consistently with such a. de- 
mand, dispose of them to another; but if he sues for dam- 
ages, in consequence of the vendee’s refusing to complete 
the contract, it is not necessary he then should retain do- 
minion over the goods: he merely alleges that a contract 
was entered into for the purchase of certain articles, that it 
has uot been fulfilled, and that he has sustained damage iu 
consequence. There is nothing in this, which requires that 
the property should be ir his hands, when he commences 
the suit ; and it is required neither by justice nor by the 
practice of the mercantile world. It is most convenient, 
that, when a party refuses “to take goods he has purchased, 
they should be re-sold, and that he should be liable to the 
loss, if any, upon the resale. The goods may become worse 
the longer they are kept, and all cvents there is the risk of 
the price becoming lower. In Acebal v Levy, 25 Eng. C. 
L. Rep. 174, the court, in the conclusion of the opinion, 
say, there can be no doubt but that the plaintiff might, after 
re-selling the goods, recover the same measure of damages 
in a special count, framed upon the refusal to accept -and 
pay for the goods bought. These authorities are conclusive 
against the defendant on this point in his case. See also 
Sands v Taylor, 5 Johns. Rep. 395, Martens v Adcock, 4 
Esp. Rep. 251. Where no time is mentioned in the contract 
of sale for its completion, and the vendor immediately ten- 
ders the article and the vendee refuses to pay the price, 
then the vendor has his election to rescind the contract 
in toto, or he may bona fide re-sell the thing and recover the 
difference in damages on a special count in assumpsit, for 
not receiving and paying for the article contracted to be sod. 
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December The re sale by the vendor is not, per se, evidence of a re- 


1842. 


scinding of the contract. We think that the judgment must 
be affirmed. 


Per Curiam. Judgment affirmed. 


LEVIN B. LONG AND WIFE rs. DAVID CARTER, 


One partner cannot bind his copartner by any contract, unless it is in some 
way connected with the partnership business or unless the act be adopted 
and recognized by the co-partner, or unless it be a bill or the endorsement of 
a note, which the party taking it had good reason to believe was authorized 
by the firm. 

The case of Colten v Evans, 1 Dev. & Bat. Eq. Rep. 284, cited and approv- 
ed, and distinguished from this case. 


An appeal fromthe Superior Court of Law of Beaufort 
contty, at Spring Term, 1842, his Honor Judge Barrie pre- 
siding. 

‘This was an action of assumpsit brought upon two notes, 
of one of which the following is a copy, viz: 


Six months after date, with interest from date, we promise 
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to pay John C. Blachford, or order, the sum of two wre! wl 
dred and seventy dollars, for value received; this 10th of fl 
November, 18338. Long 


JUSTIN MARTINDALE, cy \or. 
CARTER & LAMB. — 


The other note was an exact copy of this, except that it 
was payable twelve months after date. The defendant Car- 
ter was sued alone, and pleaded the “general issue.” On 
the trial it was admitted, that at the time when the notes in 
question were given, one Lamb and the defendant Carter 
were engaged in business as merchants in the City of Ra- 
leigh, under the name of Carter and Lamb, and that the 
notes were signed by Lamb in the name of the firm. The 
defence relied upon was, that the notes were given by 
Martindale as principal, and were signed by Lamb, in the 
name of Carter and Lamb, only as surety, and that this was 
done without authority from the defendant, and that it had 
never been assented to by him. For the purpose of proving 
this, Mr. Jones was called as a witness and testified, that 
when the notes were given he was clerk for Carter and 
Lamb—that Martindale, who was a carpenter in the City of 
Raleigh, had purchased a parcel of brick of Blachford, and 
gaves these notes therefor—that the notes were executed in 
the counting-room of the store of Carter and Lamb, and 
were signed by Lamb in the absence of Carter, who was at 
that time in the connty of Hyde—that Martindale was a cus- 
tomer of Carter and Lamb, and as such was indebted to 
them for a store account, but that they did not owe him any 
thing. Upon cross-examination, the witness stated that he 
was present when the notes were given, that he knew of 
the purchase of the brick by Martindale from Blachford— 
that he does not recollect that any thing was said, at the time 
the notes were given, about the consideration of them, but 
he thinks he heard afterwards from Lamb that they were 
given for the brick, and Carter and Lamb were only sure- 
ties. The witness stated turther, that Carter and Lamb 
dealt only in dry goods. The plaintiffs introduced as a wit- 
ness Mr. Blackwell, who stated that on one occasion he was 





240 


IN THE SUPREME COURT 


December speaking to the defendant about these notes, when the latter 


1842. 


Long 
y 


Carter. 


said “he had once signed a note for Martindale, which he 
expected to-have to pay, but as for these Blachford notes, he 
knew nothing of them and would not pay them.” 

The plaintiffs contended, 1st. That there was no evi- 
dence that Carter and Lamb were only sureties in the notes, 
or that Blachford knew or had any reason to believe they 
were such, but if he had and the jury should be satisfied 
that they were only sureties, then 2dly. The defendant was 
liable, unless he could shew that he had given no authority 
to his partner to sign the notes in the name of the firm; and, 
that at all events, as Martindale was a customer of Carter 
and Lamb, it must be presumed that each partner had au- 
thority to sign the name of the firm as surety for him. And 
3dly. That the declaration by the defendant that he had 
signed a note for Martindale, was evidence from which an 
authority to the other partner to sign the name of the firm 
might be inferred. 

His Honor instructed the jury that one partner had a 
right to bind the other by any act within the scope of his 
authority, but that, if in this case the jury believed that the 
notes were given for Martindale’s own debt, and Carter and 
Lamb were only his sureties, then the plaintiffs could not 
recover, unless they could shew that Carter had authorized 
his partner to bind the firm as surety, or had subsequently 
assented to the transaction; and that in this case there was 
no evidence of either an assent or authority given by the de- 
fendant. 

The jury returned a verdict for the defendant, and judg- 
ment having been rendered accordingly, the plaintiffs ap- 
pealed. 


Badger for the plaintiffs. 
J. H. Bryan for the defendant. 


Dantet, J. Itis a general rule of law, that each partner | 
is the accredited agent of the rest, whether they be active, 
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dormant or nominal, and has authority as such to bind them, 
either by simple contracts respecting the goods or business 
of the firm, or negotiable instruments circulated in its be- 
half to any person dealing bona fide. Bond v Gibson, 1 
Camp. 185, Vere v Ashley, 10 Barn. & Cress. 296. Smith 
on Merc. Law, 19. Thus we see that the contract must be 
respecting the partnership business. Them both partners 
are authorized to treat for each other in every thing that 
concerns or properly belongs to the joint trade. On the 
other hand, when the transaction has no apparent relation 
to the partnership, then the presumption is the other way; 
and the partnership will not be bound by the act of one of 
the parties without special circumstances. 2Cox, 312. In 
a matter wholly uncomnected with the partnership, one part- 
ner cannot bind the other. Sandiland v Marsh, 2 Barn. 
& Ald. 673. One partner has no right to guarantee a sepa- 
rate transaction in the name of the rest, unless they after- 
wards adopt and recognize his acts. Ez-parte Nolte, 2 
Glyn. & Jam. 306. Crawford v Sterling, 4 Esp. 207.— 
Payne v Ives, 3 Dow. & Ry. 664. Smith on Merc. Law, 
23. £x-parte Bonboners, 8 Ves. 540. Martindale, the 
principal debtor to the plaintiff’s intestate for bricks sold, 
had no connexion with the firm of Carter and Lamb—his 
debt was in no sense of the word a partnership debt or a 
partnership transaction of the said firm. And Carter’s sub- 
sequent statement, so far from adopting or confirming the 
act of Lamb in the business, expressly repudiates it. The 
circumstance that Martindale had, before the date of this - 
note, been a purchaser of goods at the store of the firm, can- 
not, we think, take this case out cf the general rule. This 
decision steers clear of the case of Cotten v Evans, 1 Dev. 
& Bat. Eq. 284. In that case the court said, that a partner- 
ship security received from ongqof the partners simpliciter, 
in discharge of a separate claim against himself, is a badge 
of fraud, or such palpable negligence as amounts to fraud, 
which it would be incumbent on the party, who so took the 
security, to remove, by shewing, either that the partner from 
whom he received it acted under the authority of the rest, 
or at least that he himself had reason to believe so. In de- 
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December ciding that cause, the majority of the court were of opinion 


1842 


Long 


Carter. 


that the evidence proved, that Van Bokkelin had good rea- 
son to believe, that William Ellison had the authority of the 
firm to draw the bill in the name of the frm. In the case 
now before us, there was no circumstance to warrant a be- 
lief in Blachtord, that Lamb had the authority of the de- 
fendant to sign the name of the firm as surety for Martin- 
dale. It was manifest from the form of this security, that it 
was a mere guaranty by the firm of a debt of another per- 
son, with which the firm had no connexion. It is not like 
the case of a note endorsed by a firm, and put into circula- 
tion and taken in the course of business; tor in that there 
is an apparent benefit or interest in the partnership. We 
think that the judgment must be affirmed. 


Per Curtam. Judgment affirmed. 
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ANN E. MORGAN vs. SALLY BASS. 


A general probate of a will, containing dispositions of realty as well as pet- December 
sonalty, is presumed, if on its face the will purports to have been executed 1842. 
with the ceremonies necessary to pass lauds, and unless something is 
shewn to remove the presumption, to have been a probate of it both as to 
real and personal property. . 

And in the case of an unattested will, which may pass realty, if in the testa- 
tor’s hand-writing, &c. (according to the act, Rev. St. c. 122,s. 1,) when it 
appears from the record that the will was proved both as to real and person- 
al estate, it must be intended that all the requirements to render an unattest- 
ed will effectual for the devise of lands, had been shewn to the satisfaction 
of the court. 

But from a general probate of an unattested instrument as a will, such a legal 
inference does not arise. 

An instrument, which has once been proved as a will of personalty, may be 
subsequently propounded as a will of real estate, 

The cases of the University v Blount, No. Ca, Term Rep. 13; Blount v Pas- 
teur, 2 Hawks, 237; and Redmond v Collins, 4 Dev. 430, cited and ap- 
proved. 


Appeal from the Superior Court of Law of Halifax 
County, at Fall Term, 1842, his Honor Judge Battie 
presiding. 

This was an application to the County Court to admit to 
probate, as a will of real estate, an instrument signed Ann 
McKennie Pasteur, which had been previously proved in . 
the same court as a will of personalty only. ‘The applica- 
tion was dismissed in the County Court, and an appeal taken 
to the Superior Court, where the same sentence was passed, 
and the plaintiff then appealed to the Supreme Court. . The 
material facts are set forth in the opinion delivered in this 
Court. 


B. F’. Moore for the plaintiff. 
Badger tor the defendant. 
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December’ Gaston, J. At May Term, 1837, of the County Court 


1842. 


Morgan 


Vv 
Bass. 


of Halifax, Frances Clark offered for probate, as the last will 
and testament of Nancy Pasteur, an instrument in writing, 
purporting to be signed by her, but unattested by any wit- 
ness, in which, with the exception of a small legacy to the 
defendant, Sally Bass, the testatrix declared that she consti- 
tuted the said Frances Clark her sole heiress. The probate 
was eaveated by the defendant, and thereupon an issue was 
made up, whether the said instrument be or‘be not the fast 
will and testament of Nancy Pasteur. This issue, at the 


succeeding August Term of the said court, was tried, and the 
juzy found tbat the paper writing offered was the last will 


and testament of Nancy Pasteur, and thereupon a judgment 
was rendered that the caveator pay the costs, and Frances 
Clark was permitted by the court to qualify as the executrix 
of the said will. Atthe August Term, 1841, of the said 
court, the plaintiff, Ann E. Morgan, who is stated upon the 
record to be the assignee of Frances Clark, applied to the 
court to be permitted to prove the said instrument as a will 
valid to pass real estate, “which,” the record states, “had 
been already proved asa will of personalty.” It appears 
that thereupon the defendant caveated the probate prayed for, 
and an issue was made up, “ whether the paper writing was 
executed in form sufficient in law to pass real estate or not.” 
The cause was continued for the trial of this issue from 
term to term, until the February term, 1842, when, on mo- 
tion of the defendant, the cause was dismissed. From this 
sentence the plaintiff appealed to the Superior Court, and, 
the sentence being there confirmed, appealed thence to this 
Court. 

That the probate of this instrument in August, 1837, was 
a probate of it as a will of personal property only, seems not 
to have been disputed between the parties, and we think that 
it was properly so regarded. nur statutes have indeed pro- 
vided, that “all probates of wills in the County Court shall 
be sufficient testimony for the devise of real estate, and at- 
tested copies of such wiils, or the records thereof by the pro- 
per officer, shall and may be given in evidence in the same 
manner as the originals.” Rev. St. c. 122,s.9. But it is 
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well settled that this enactment applies only to the probate of —— 
wills valid to devise real estate. In England, the ordinary : 
cen take probate only of a will of personalty, and until our Morgan 
act of 1784, in which was inserted for the first time the enact- mA 
ment before recited, our County Courts as courts of, probate 
possessed no other jurisdiction. But after that act, as the 
probate was made evidence of the devises in the will, it be- 

came the duty of these courts to enquire whether the will 
offered for probate was valid so as to devise lands. They 

thus became courts of probate as to wills of every descrip- 

tion, and a general probate of a will, containing dispositions 

of realty as well as personalty, was presumed, if on its face 

the will purported to have been executed with the ceremo- 

nies necessary to pass lands and unless something appeared 

to remove the presumption, to bea probate of it in both 
characters. Thus, in the case of The University v Blount, 

No. Ca. Term Rep. 13, where there was a probate of a will, 
purporting to be attested by two subscribing witness, made 

upon the oath of one, it was held that it was necessary to the 
efficacy of a probate ofa will of realty, that it should appear 
therefrom to have been shewn to the court, that the will was 
executed under the circumstances required by law in devises 

of lands, and that, inasmuch as it appeared on the face of 

the will that it was attested by two witnesses, and it was 
certified to have been proved before the court by the oath of 

one of them, it should be intended prima facie that it had 

been proved, as required in devises of land, that both him- 

self and the other witness had subscribed the will in the pre- 

sence of the testator. But when enough appeared to rebut 

the presumption, then the probate was taken to be a pro- 

bate of a will of personalty only. Thus, in Blount v Pat- 

ton, 2 Hawks, 237, where a will purported to be attested by 

two witnesses and was certified to have been proved by one, 

whose testimony was set forth in the certificate, and it did 

not appear therefrom that he had testified to the subscription 

by the other witness in the presence of the testator, the pro- 

bate was held to be one confined to personalty. ‘The will in 

this case had apparently the forms requisite to make it good 

as a disposition of personalty, but it was prima facie insuf- 





246 IN THE SUPREME COURT. 


a ficient to devise lands, because unattested by two subscribing 

___._~ Witnesses. It is true, that there is a special case provided 

ae for by our statutes, in which devises may be valid without 

ce. such attestation, “if the will shall be found among the val- 

uable papers or effects of any deceased person, or shall have 

been lodged in the hands of any person for safe keeping, 

and the same shall be in the hand-writing of such deceased 

person, and his name subscribed thereto, or inserted in some 

part of such will, and if such hand-writing is generally 

known by the acquaintances of such deceased person, and it 

shall be proved by at least three credible witnesses that they 

verily believe such will and every part thereof is in the 

hand-writing of the person whose will it appears to be.”— 

And if the record had set out that this instrament was prov- 

ed as a will both of real and personal estate, it must then 

have been intended that all the requirements to render an 

unattested will effectual for the devise of lands had been 

shewn to the satisfaction of the court. But from a general 

probate of an unattested instrument as a will, such a legal 
inference does not arise. 


It does not appear upon what grounds, after the will had 
been permitted to be re-prodounded and the issue made up 
between the parties, the cause was dismissed by order of the 
court. The counsel for the caveator insists that it was pro- 
perly dismissed, because the court had no authority to act 
upon the matter alleged. We hold it to be perfectly settled 
that the county court has power to declare a will proved, 
both as a will of realty and as a testament of chattels. This 
doctrine is recognized in the cases referred to, and in many 
others, which it is unnecessary to cite, and is clearly pre sup- 
posed in the act of 1835, c. 13, (Rev. St. c. 122, s. 7) by the 
Legislature, when it provides the mode of proving wills 
made out of the State, containing dispositions of realty or 
other property within the State. By that act the county 
court is authorised to issue commissions to take the examin- 
ation of witnesses, touching the execution of the will, and 
“upon return of such testimony the court may proceed to 
adjudge the said will to be or not to be duly proved, in the 
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same manner as it now can on the oral examination of -—" 
witness or witnesses in open court.” The county court had 
authority to declare the instrument in question well proved Morgan 
as a will of realty as well as of personalty. And if it has oe 
as yet exercised but a part of this power, we do not see why 

it may not rightfully be invoked to exercise the remaining 

part thereof. It must be borne in mind that there was no 
specific allegation, in what character the instrument was pro- 
pounded and that the judgment was just as broad as the al- 
legation. Now that judgment being ascertained to be one 
establishing the instrument us a will of chattels only, we 

must understand that the instrument was offered as a will of 
chattels only, and has never before been propounded as a 

will of lands, It has been argued, however, that the person 
originally propounding it, who was the @hiversal legatee 

and devisee, ought to have offered it in the first instance as a 

will both of lands and chattels, and neither she nor any 
claiming through her can now be permitted to claim for it a 

more extensive operation than was at first demanded. We 

are not aware of any rule of law, which sustains this pro- 
position; and it is obvious, upon a little reflection, that such 

a rule would in many instances operate very inconveniently. 

Facts may be discovered after an instrument has been offer- _. 

ed and proved as a testament, that were then unknown, but 
which, if permitted to be shewn, would clearly establish it 

as awillot lands. | Why should not the party have an op- 
portunity to establish it as such? The former probate will 

not thereby be impeached, and the new matter alleged will 

be entirely consistent with the former allegation. The testi- 

mony, on which a general probate is stated to have been 
granted, as in the case of Blount v Patton, may, from inad- 
vertence, be insufficiently set forth to authorise the reception 

of the probate as evidence of a devise of lands, and there- 

fore the probate must be treated as the probate of a testament 
merely. Why should not the consequences of this inadver- 

tence be corrected by an application to have the will proved 

as one valid to pass lands? It is beyond question that the 
devisee may set it up as such in an action of ejectment, and 

on the trial prove its dueexecution. Henry v Ballard, 2 
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December Car. Law Rep. 595. Redmond v Collins, 4 Dev. 430. And 


1842. 


if there has been no previous adjudication of the court of 


Morasn probate against the will, is it not better for the interests of 


all, that its validity or invalidity should be directly and con- 
clusively decided in the mode prsecribed by law, as most fit 
for trying such questions, by an issue between the parties in- 
terested, to be made up under the direction of the court, 
whose peculiar duty it is to take the probate of all wills? 

We are of opinion that there was error in the sentence 
dismissing the cause, that the same ought to be reversed, and 
n procedendo awarded to the Superior Court of Haifax to 
try the issue between the parties. 


Per Curram., Adjudged and ordered 
accordingly. 





OF NORTH CAROLINA. 


THE GOVERNOR vs. JOSEPH WELCH AND OTHERS. 


A bond payable to A.B., Governor of the State, for the use of the State, goes December 
to his successor in office, and may be sued upon in the name of such suc- 1842, 
cossor. 

The plaintiff may enter a nolle prosequi as to any of the defendants in an ac- 
tion upon contract, at any time before final judgment, in the same manner 
he is permitted to do in an action ex delicto. 

Where there were several defendants, and the procéss was served upon a part 
only, and not run out to a pluries as to the others, and a declaration accept- 
ed by those on whom the process had been executed and pleas entered for 
them, and when the cause came on for trial the defendants insisted that it 
was discontinued, and at the same time the plaintiff moved to enter a nolle 
prosequi as those not taken, which was granted: Held that this prevented 
a discontinuance of the cause as to those on whom the process had been 
executed, 

Where there are several defendants, and the process is executed on a part only 
and not run out against the others, this may amount to a discontinuance, 
but after verdict the error is cured by the statute of Jeofails. 


Appeal from the Superior Court of Law of Macon 
county, at Spring Term, 1842, his Honor Judge Ba1tey pre- 
siding. 

This was an action of debt brought upon a bond, of which 
the following is a copy, viz: 


P “ State of North-Carolina : 


Know all men by these presents, that we, Joseph Welch, 
E. L. Poindexter and Joshua Parsons, proprietors of the 
Tennessee River Turnpike Road, and Asa Enloe, Benjamin 
S. Brittain, Gideon F. Morris and Isaac Truitt, are held and 
firmly bound unto Montford Stokes; Governor of the State 
of North-Carolina, and his successors in office, in the sum 


3t 
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December of four thousand dollars, to the payment of which well and 

__.__ truly to be made, we and each of us do bind ourselves, our 

Coumes heirs, executors and administrators, jointly and severally, 

Welch firmly by these presents, sealed with our seals, and dated 
this first day of June, A. D. 1832. 

The condition of the above obligation is such, that where- 
as, hy an act of the General Assembly of the State of North 
Carolina, the Public Treasurer of said State has been direct- 
ed to loan to the proprietors of the Tennessee River Turr- 
pike Road, the sum of two thousard dollars, upon terms 
specified in said act of Assembly : And whereas, the propri- 
etors above named, (Joshua Parsons, having lately purchased 
the interest of William Bryson in said road ,) have this day 
received of William S. Mhoon, Public Treasurer of North- 
Carolina, the aforesaid sum of two thousand dollars. Now, 
therefore, if this sum aforesaid of two thousand dollars, with 
interest from this date, shall be fully paid up to the said Wil- 
liam S. Mhoon, Public Treasurer, or his successors in office, 
on or before the first day of June, 1837, and if upon applica- 
tion of such Public Treasurer, or his successors in office, 


said proprietors shall promptly give other or additional secu- 
rity as prescribed by the aforesaid act of Assembly, then this 
obligation to be nall and void, otherwise to remain in full 


force and virtue. 
(Signed and sealed by the parties named in the bond.)” 


The action was bronght in 1838, in the County Court of 
Macon, in the name of “ Edward B. Dudley, successor in of- 
fice of Montford Stokes, Governor of the State of North- 
Carolina.” The following persons were n:.med in the writ 
as defendants, and process issued against them, viz: Joseph 
Welch, Joshua Parsons, Benjamin L. Brittain, Gideon F. 
Morris, Isaac Truitt, John McDowell and W. W. Dobson, 
administrators of Asaph Enloe, deceased, and Thomas W. 
P. Poindexter and Judith Poindexter, administrators of E. 
L. Poindexter, deceased. ‘This process was returned execu- 
ted on Welch and Brittain, and on Enloe’s administrators 
and the others not found. An alias issued against Morris 
and Parsons, which was returned executed on Morris, Par- 
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sons not found. Another writ issued against Parsons, 
was also returned, not found. This is all the process which 
appears to have issued. At the first return term, J. Roberts 
was marked as counsel for Poindexter’s administrators, and 
this entry made: “N. W. Woodfin for J. Welsh and Paisons 
when taken.” “Oyer asto Welch.” The cause remained 
in this state eight or nine terms in the County Court, when 
the plaintiff was non suited and appealed to the Superior 
Court. ‘The cause was placed on the trial docket in the Su- 
perior Court, at Spring Term, 1840, and so continued until 
Spring Term, 1842, when the following pleas were entered: 
“« general issue—conditions performed—no breach.” At this 
Term a jury having been impannelled to try the cause, the 
bond was proved and read to them. ‘The defendant’s coun- 
sel contended, that from a reference to the act of Assembly 
authorizing the Treasurer to lend the money to the defend- 
ants and take the bond sued on, the action could not be 
maintained by the plaintiff, without shewing that the Gene- 
ral Assembly had elected whether the money should be paid, 
or stock in the road be taken in lieu thereof; 2dly. That the 
Legislature had not authorized the suit to be brought ; 3dly. 
That the suit had been discontinued, because all the defend- 
ants had not been taken, and that the pleas, as it then ap- 
peared tothe Court, were entered only for the defendants on 
whom process had been served. It was insisted by the plain- 
tiff’s counsel, that this latter objection could not be taken af- 
ter the jury had been imparnelled.. It was agreed, however, 
that all the exceptions of the defendants should be reserved 
until after the verdict, and leave was given the plaintiff to a- 
mend his writ, and to enter a nol. pros. as to those defend- 
ants on whom none of the writs had been executed. A ver- 
dict having been taken for the plaintiff, subject to the opin- 
ion of the Court on the points reserved, his Honor was of 
opinion with the plaintiff on the two first objections, but, af- 
ter an examination of the record, held on the last point that 
the suit had been discontinued, and gave judgment of non- 
suit against the plaintiff, from which the plaintiff appealed 
to the Supreme Court. 


251 


which December 


1842, 


Governor 
v 


Welch. 
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December FYyancis for the defendant, besides the objections taken 
— below, contended that the suit should not have been brought 
Come in the name of Dudley as successor, &c. for that no succes- 
Weich. 80r of a sole corporation can take personal property by suc- 
cession. He cited Com. Dig. Tit. Franchise, letter F’. s. 15. 
Fulwood’s case, 4 Co. Rep. 65. Thomas Co. Lit. 46, b. p. 

728. Dyer, 48. 1 Rolle’s Ab. 515. 


Clingman for the plaintiff cited the following authorities: 
Knight's case, 2 Ld. Ray. 1014. Greer v Watts, 1 Ld. 
Ray. 274. Salisbury v Proctor, 3 Sal. 13), 131. Hard- 
ress, 504. 6 Term R. 255. Dyer, 346. Horah v Long, 
4 Dev. & Bat. 274. State v Buchanan, 1 Ired. Rep. 59.— 
State v McGee, 2 Ired. Rep. 209. 
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Daniet, J. This was an action of debt commenced in 
the County Court of Macon, on a bond given to Montford 
Stokes, Governor of the State of North Carolina and his 
successors in office, and executed by Welch, Poindexter, 


Parsons, Enloe, Brittain, Morris and Truitt. It was for mo- 
ney borrowed from the State, under the provisions of an 
act of Assembly. The plaintiff issued a writ of capias ad 
respondendum against Welch, Parsons, Brittain, Morris and 
Truitt, and a summons against the representatives of Enloe 
and Poindexter, these two obligors having died since the 
execution of the bond. The capias was by the sheriff ex- 
‘ecuted on Welch, Brittain and Morris, and as to Parsons 
and Truitt returned “not found.” ‘The process was run out 
to a pluries as to Parsons; but there was neither an alias 
nor a pluries as to Truitt; nor any alias or pluries as to 
Poiudexter’s representatives. The defendants, Welch, Brit- 
tain and Morris received a declaration against themselves, 
and pleaded “ General issue and conditions performed.” At 
January Sessions, 1840, the plaintiff was non-suited, and ap- 
pealed to the Superior Court. At Spring Term, 1842, of 
the Superior Court, the cause was submitted to a jury, and, 
before they rendered a verdict, the defendant’s counsel mov- 
ed the court to adjudge that the whole cause had been dis- 
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continued, because the process had not been run out to a December 
pluries, as to some of the persons mentioned in the original bees. 
writ, to wit, Truitt and Poindexter’s representatives, At Governor 
the same time the plaintiff’s counsel moved the court for y", _ 
leave to enter a nolle prosequi as to those persons. The court 
reserved these questions and the trial proceeded. The de- 
fendants insisted on the trial that the action could not be 
maintained, as there was no provf that the Legislature had 
elected to take back the money, rather than its equivalent in 

the stock of the Turnpike Road, which privilege had been 
reserved in the said act, if the Legislature should think pro- 

per to take the stock in payment; nor had the legislature 
directed a suit to be brought-on this bond. ‘These objec- 

tions were overruled by the court; and we think the court 

was correct in so doing. There is no stipulation in the con- 

dition of the bond, that the State will take such stock in 
discharge of the bond. Nor is there any law to stay pro- 
ceedings on the bond, until the Legislature should order it 

to be put in suit. If the Legislature has passed any resolu- 

tion on the subject, it was the duty of the defendants to 

shew it. The defendants again contended that the action 

could not be maintained in the name of Dudley, but that it 
should have been brought in the name of Stokes. ‘They 

said that a boud given to a sole corporation and its succes- 

sors, did not, in law, go to the successor, but would go to 

the executor of the first obligee—that bonds given to corpo- 
rations sole, as bishops, prebendaries, parsons, vicars, &c. 
would enure to them in their natural capacity, as they can- 

not take a chattel or chose in action in succession, unless by 
custom ; and for this were cited Bac. Ab. Obligation, D. 2. 

Byrd v Wilford, Cro. Eliz. 464. Fulswood’s case, 4 Co. 

65. The answer is, that the rule relied upon does not ap- 

ply to the King, He may take a chattel or chose in action 

to go in successicn—the revenue, national ships and all the 
materials of war, which are things personal in their nature, 

go in succession. Specialties and obligations taken to the 

use of the King will go in the same way. We have no 
modern authority on this point, because, by the Stat. 33 Hen. 
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“—— 8, it is enacted, that all obligations and specialties, taken to 
the use of the King, shall be of the same nature as a statute 
ae staple. They are now as records, and the usual remedy 
Werh, fora breach is by scére facias. Williams on Ex’ors 653. 
Bingham on Executions, 228, 229. It appears from the 
face of this bond that the money belongs to the State ; and 
the act directs that the bond shall be payable to the Govern- 
or for the time being. We are of opinion that the plaintiff, 
who was the successor of Stokes as Governor, may maintain 
an action on the bond. The jury rendered a verdict for the 
plaintiff. And the court then returned to the point reserved ; 
and was of opinion, that the cause had, in law, been there- 
tofore Ciscontinued and gave judgment accordingly, from 
which the plaintiff appealed to this court. It may be, that 
an order of dicontinuance might have been proper at the 
time the motion was made, had not the plaintiff simultane- 
ously moved to enter a nolle prosequi as to those persons 
named in the original writ, who had not been taken. It is 
true, that, in England, if two persons are sued in a bailable 
action er contractu or ex delicto, and but one be taken, the 
plaintiff cannot, without error, serve him with a declaration, 
until he has run the precess to an outlawry against the oth- 
er. 1Stra.473. 2 W. Blac.759. 2 New. Rep. 404, 231, 
433. 1 Wils. 242. 1 Mau. & Sel. 55. 1 Arch. Pr. 123, 
124. If he declare against one only where two are named 
in the writ, the other may, if the writ be bailable, immediately 
sign judgment of non pros. 2 Term R. 257. After pro- 
ceeding to outlawry against the other, you may declare a- 
gainst the one, who has appeared alone, stating the outlaw- 
ry of the other in the commencement of your declaration. 
15 East. 1,4. Taunt. 299. 1 Maule & Sel.242. 2 Arch. 
Pr. 179. By accepting a declaration and going to trial, and 
a verdict rendered, still at common law the error was not 
cured, but it is now cured by the statute of Jeofails 32, H. 
8, c. 30, which is comprehended in our Revised Statutes, c. 
3.8.5. The idea of the Judge was not correct, thai the ac- 
tion had been, by force of law, theretofore discontinued, and 
that a nolle prosequi by the plaintiff, at the time moved for, 
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could not help him. For if the verdict, which the jury were December 
then impannelled to give, had been rendered before the ma- we 
king of the motion for the discontinuance, the above men- Governor 
tioned statute of Jeofails would have cured the defect, and win 
the plaintiff would then have been entitled to a judgment 
against those, who had been arrested and served with a de- 
claration. The cause was, therefore, as to them, still in 

court, until the order of discontinuance was entered by the 

court. In England, in actions upon contracts against sev- 

eral defendants, if the defendants join in their pleas, the 
plaintiff cannot enter a nolle prosequi as to any one of them, 
without releasing the others. 1 Wils.90. 1 Saunders 297, 

(note.) In actions ex delicto the plaintiff may enter a nolle 
prosequi as to some of the defendants, and proceed against 

the others, at any time before final judgment, even al- 
though they all join in the same plea and be found jointly 
guiity. 1 Lord Ray. 597. 1 Wils. 306. 2Salk. 455, 466. 

3 Salk. 244, 245. Arch. Pr. 249. The reason why in En- 

gland a nolle prossequi cannot be entered as to one or more 

of the defendants who are sued upon contract, is, that it is a 

rule there in such actions, that the plaintiff must recover a- 

gainst all ornone. ‘That is not the rule with us, for here a 
plaintiff may recover against one or more, in an action upon 
contract. ‘Therefore the practice here has long been, to per- 

mit the plaintiff to entera nolle prosequi in actions upon 
contract, just as he is permitted to do in actions er delicto, 

at any time before final judgment. In this case the record 

states, that leave was given to the plaintiff to enter a nolle 
prosequi as to the defendants not taken. This was right, 

and, consequently, the order for discontinuing the cause was 
erroneous and must be reversed; and judgmuent must be 
rendered for the plaintiff upon the verdict. 


Per Curtam. Judgment of the court below re- 
versed, and judgment for the 


plaintiff. 
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RICHARD SMITH on demise of JOHN B. KELLY ts. HARBORD 
SPENCER. 


December If goods be taken under a fiert fucias, they vest in the Sheriff, and he may sell 
1842. them after he has returned the writ, and at any distance of time. 
——"—— If he does not sell, the plaintiff can compel him by a venditioni exponas, and 
this he may sue out, in like manner, at any distance of time. 

When land is levied on, the plaintiff may sue out a venditioni exponas at any 
subsequent time, before the debt is satisfied, without regard to the year and 
the day, and without resorting previously to a scire facias, 

A sale under such a venditioni exponas will be good against the defendant in 
the execution, and those who claim under him ; but the /aches of the plain- 
tiff in not enforcing a sale may entitle credi:ors having younger executions 
to be preferred. 

This was the law before the passage. of the Rev. St. c. #1, s. 114—whether 
altered by that, quere ? 

The cases of Gilley v Dickerson, 2 Hawks, 341. Brasfield v Whitaker, 4 
Hawks, 309. Purcell ¥ McFarland, 1 Ired. Rep. 34. Clark v Helen, Ibid, 
421. Bank of Cape Fear v Williamson, 2 Ired. Rep. 147. Barden v 
McKinnie, 4 Hawks, 279. Seawell v Bank of Cape Fear, 3 Dev. 279.— 
Scott v Hill, 2 Mur. 143. Amyatt + Backhouse, 3 Murp. 63. Tarkintonv 
Alexander, 2 Dev. & Bat. 87. Dawson v Shepherd, 4 Dev. 497. Oxley 
Mizle, 3 Mur. 250. Bellv Hill, Hay. 72. Ricks v Blount, 4 Dev. 128, 
Palmer v Clark, 2 Dev. 354; and Bank of Newbern v Pullen, 4 Dev. 297, 
cited and approved, 


Appeal from the Superior Court of Law of Moore 
County, at Fall Term, 1841, his Honor Judge Pear- 
SON presiding. 


On the trial of this ejectment, it was admitted that the de- 
fendant was in possession. It appeared that one Laverty 
and Gantly obtained a judgment against one Munroe and 
others, for $180 70, at September Term, 1835, of Cumber- 
land County Court, that a fi. fa. tested of that term issued 
against the defendants to the Sheriff of Moore county, re- 
turnable to December Term, and was returned by the Sher- 
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iff “levied on the land in dispute—too late to hand to sell.” December 
Whereupon, a venditioni erponas issued to the Sheriff of as 
Moore, tested December Term, 1835, returnable to March Smith 
Term, 1836, and was by him returned : “ Indulged by plain- spencer. 
tiff’s attorney—costs satisfied and paid into office’ No other 
process issued until December Term, 1837, when a vendi- 

tieni erponas issued, tested of that term; and returnable to 
March Term, 1838, by virtue of which last ven. exp. the 
sheriff sold the land on the 19th of February, 1838, to the 

lessor of the plaintiff, and made # regular deed to him duly 
proved and registered, and under this title the plaintiff claim- 

ed. It was also admitted that Munroe, whose land had been 

thus sold, on the 27th of May, 1837, conveyed the land to 

one Dowd in trust, to secure certain of his creditors, and 

that Dowd, on the 10th of February, 1838, sold and convey- 

ed the land to the defendant, who claimed title accordingly. 

It was also admitted, that at December Term, 1839, the 
County Court of Cumberland made the following order, viz: 

* Laverty and Gantly v Munroe and others. It appearing to 

the satisfaction ot the court; by the affidavit of John Wins- 

low, Esquire, Attorney for Laverty and Gantly, that the 
judgment in this case rendered at September Terin, 1835, 

was not satisfied at the time of the sale of certain property 
levied on as the property of ome of the defendants, under 

an execution returnable to December Term, 1835, and sold 
under a venditioni erponas issued from.December Term, 

1837, returnable to March Term, 1838. And it further ap- 
pearing to the court, that executions have not regularly is- 

sued upon said judgment from March Term, 1836, to De- 
cember Term, 1837: It is therefore considered by the court, 

that a venditioni erponas issue nunc pro tunc, from March 
Term, 1836, to June Term, 1836, from June Term, 1836, 

to September Term, 1836, from September Term, 1836, to 
December Term, 1836, from December Term, 1836, to 
March Term, 1837, from March ‘Ferm, 1837, to June Term, 

1837, from June Term, 1837, to September Term, 1837, and 

from September Term, 1837, to December Term, 1837 ;” 

which writs of venditioni exponas were filled up under the 


32 





258 


IN THE SUPREME COURT 


December sea] of the court by the clerk, and filed among the records 


1842, 


Smith 
v 
Spencer. 


of the said suit. 
The only question raised was, whether the title of the 


lessor of the plaintiff under the sheriff’s deed, or the title of 
the defendant under the deed of Dowd, was the better title. 
The court intimated the opinion that Laverty and Gant- 
ly, the plaintiffs in the judgment, had lost their lien by not 
continuing their executions regularly from March Term, 
1836, to December, 1837—that after March Term, 1836, 
the plaiutiffs had abandoned their lien, so as to give the de- 
fendant, Munroe, the right to sell—and he having sold or 
conveyed for valuable consideration to Dowd, the title was 
out of him and was not subject to the venditioni exponas, 
from December,_1837, to March, 1838, under which the les- 
sor of the plaintiff claimed—that, supposing the County 
Court had the power to order venditioni exponas’s to issue 
nunc pro tune, the effect of this could only be to make the 
proceedings regular so as to protect the purchaser under the 
last venditioni erponas against the defendant in the execu- 
tion, but not against the present defendant, who had before 


that by the deed from Dowd to him, and from Munroe to 
Dowd, acquired vested rights, which rights could not be af- 
fected by any such order of the County Court, or by any 
thing done by the clerk in pursuance thereof. In submis- 
sion to this opinion, the plaintiff suffered a non-suit, and ap- 


pealed to the Supreme Court. 


Badger § Mendenhall for the plaintiff. 
Winston § Strange for the defendant. 


Rurrin, C. J. Supposing the lien created by the levy of 
the fieri facias, to have been once lost, the court would be 
reluctant to hold, that it was revived by the order made in 
December, 1839, and the proceedings under it, to the preju- 
dice of a title acquired by the defendant at atime when the 
lien was extinct or dormant. It must be admitted that it 
seems to be clearly settled in England, that the statute, West. 
2, c. 45, only requires a scire facias to revive a judgment 
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when no execution is sued within a year and day ; and that, December 
if an execution be sued within that period, and be returned . 
and filed, another execution may be sued at any distance of Smith 
time without a scire facias, by entering continuances from gpencer. 
tke first to the last writ. Indeed, it was held, with respect to 

the process of execution against land, that the creditor may, 

after a year and a day, enter an award of an elegit on the 

roll, as of the term of the judgment, and then continue the 

same down by vicecomes non misit breve, and sue out his 

elegit at any time without a scire facias. Cook v Ba- 
thurst, 2 Show. 235. Carth. 283. Probably the practice 

of allowing the entry of continuances began with the elegit, 

given by stat. West. 2, c. 18, inasmuch as it could do no 
prejudice to third persons, under any circumstances. For, 

by the construction of the statute, the judgment bound the 

lands the debtor had on the day of the judgment rendered, 

or at any time afterwards; and this lien continued until sat- 
isfaction against the debtor, his alienees and junior judgment 
creditors. If the judgment became dormant, and was reviv- 

ed by scire facias, this latter judgment was only quod ere- 
cutionem habeat, by the express words of the statute; so 

that the elegit, then issued, ran in the Same terms it would 

if the judgment had not become dormant, and commanded 

the sheriff to deliver to the plaintiff one half of all the land 

the defendant had on the day of the original judgment or at 

any time afterwards. It consequently rode over any inter- 
mediate alienation. Hard as the case may be, it follows in- 
evitably, from the principle declared by the statute, that the 
judgment binds the land ; and it charges every person with 
notice of the judgment. The allowing the continuances to 

be entered on the roll had the effect of making the record 
appear regular, and, it would seem, that it had no other ob- 

ject. No doubt, upon reasonable ground shewn, as that the 

debt had been satisfied or released, the court would not allow 

the continuances to stand, but would put the plaintiff to his 

scire facias, so as to let in the defendant to plead. Except 

in a case of that kind the scire facias answered no useful 
purpose ; since as against the land the execution ran precise- 

ly as it would, if an elegi¢ had been in the sheriff’s hands 
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December during all the time from the judgment rendered. And such 


. 


is the law of England to this day ; for the stat. 29, Car: 2, 


Smith ¢, 3,s. 16, extends only to writs of execution against the 


Vv 
Spencer. 


goods of the party, as to which they bind only from the de- 
livery to the sheriff. It was easy, however, after this last 
statute, to transfer to executions against goods the rule, un- 
der which continuances of an elegit had been permitted ; 
for this fiction also could do no harm, since the writ of fieri 
JSacias had no relation, but bound only while it was in the 
sheriff’s hands; that is to say, provided it was not levied. 
Hence, if there was no suggestion of satisfaction, the scire 
facias in this case also was required by no purpose of jus- 
tice, and the plaintiff was allowed to make his fieri facias, 
sued out after a long interval, orderly and regular on the 
record by continuances on the roll after one had been issued 
and returned. For it affected only the parties to the record, 
was a convenience to the plaintiff, did no injustice to the de- 
fendant, and saved expense to both. 


Far different may be the consequénces of such a course 
in ourlaw. Here the common law is still in force, by 
which the fieri facias binds from its teste ; and the unity of 
an original fieri facias and an alias and pluries regularly 
issyed is, for the purposes of the lien created by the first, too 
firmly established to be shaken. Gilly v Dickerson, 2 
Hawks 341. Brasfield v Whitaker, 4 Hawks 309. To 
permit a plaintiff, aftera return of a nulla bona on a fieri 
facias, to intermit his alias for a term, and then sue it out 
and connect it with the former by entering an intermediate 
one on the roll, so as to set up a lien against purchasers and 
creditors, which would not otherwise exist; but had been lost 
by the laches of the plaintiff, would be grievously unjust. 
It cannot be a matter of course here, as ir. England, for the 
plaintiff to file his first writ, continue it on the rolls, and at 
a remote period take out another as a pluries ; because in 
England he thereby defeats no creditor or purchaser from 
the defendant, while here, by the relation, he may do both. 
There has been no such practice here, and it would be mis- 
chievous to introduce it. If such a thing can be done here, 
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it can, at all events, be done only by special leave of the 7 
court. Here there was an order allowing writs to be put on 
file, so as to connect that finally acted on with that on which Smith 
execution was begun. But the Superior Court held, n0t- gpeicer. 
withstanding, that a right had in the meanwhile become 
vested in the defendant, which could not be thus divested. 
Upon the correctness of that position the argument at the 
bar turned. 

It was said for the defendant, that it was against first 
principles that third persons should be affected by fictions 
in proceedings, to which they are not parties, and that no 
court has power to make an order thus to operate ; and, in 
the next place, that, in re-enacting the stat. 18, Ed. 1, c. 45, 
an important alteration has been introduced by the Legisla- 
ture, Rev. St. c. 31, s. 114, by using the negative words “no 
execution shall issue after a year and a day from the rendi- 
tion of such judgment ;” with a proviso, that when an exe- 
cution hath been issued within a year and a day, another 
may be issued within a year and a day from the issuing of 
the last execution—whence it was deduced, that it would 
directly contradict the statute to dispense with a scire facias 
in any case, where more than a year and a day had elapsed 
since the Jast execution. Upon the last point we refrain 
from expressing an opinion, as it does not arise in the case ; 
for the act of 1836 went into operation the Ist day of Janu- 
ary, 1838, and the writ, under which the plaintiff claims, 
was issued in December, 1837. Upon the former question, 
it was, on the other hand, insisted for the plaintiff, that this 
was but the exercise of the power of amendment, aud that, 
especially under the liberal enactments in our statutes, it is 
possessed by all courts, inferior as well as superior in their 
discretion, and not subject to revision: and that, in truth, 
the order ought not to be set forth in the record ; but that 
the record itself is amended, so as to read as if the matter, 
embraced in the order of amendment, had been originally 
inserted in it; and that, hence, it cannot be judicially seen 
that the new matter is new, but it must be deemed that the 
executions were in fact issued, as upon the face of the re- 
cord they now appear to have been. 
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The court has no hesitation in stating, that‘after giving to 
the question much attention, we should feel much embar- 
Smith rassed in coming to a decision, were this the case of a fieri 
Semen. facias not levied, and of alias and pluries writs of fieri fa- 
cias founded on the first. We do not decide it, because we 
think the case before us essentially different from that sup- 
posed, inasmuch as here there was a levy followed by writs 
of vendilioni erponas ; though that difference docs not 
seem to have been adverted to on the trial. We can, how- 
ever, say this much explicitly; that upon the general prin- 
ciple that no person should be affected by res inter alios ac- 
ta, on which he could not be heard, we should incline 
strongly to the opinion of his Honor, unless we should find 
ourselves compelled by imperative rules of Jaw to hold the 
contrary. It may be that one court cannot, for any purpose, 
look into the record of another court ‘as it now reads, so as 
to see how it was made to read thus; and, if so, we should 
of course yield to the rule of law. If such should be the 
law—as it possibly is—it furnishes a cogent reason why 
courts should be extremely cautious in allowing amend- 
ments, or, rather, statements of facts and proceedings, abso- 
lutely fictitious, to be inserted in the record, when the inter- 
ests of persons not before the court may be injuriously af- 
fected. The propriety of perfecting process actualy issued, 
as by putting a seal to a writ, or making an execution con- 
form to the judgment in the amount of the debt and costs, 
and the like, is not denied, but has been declared by this 
court. Purcell v McFarland, 1 Ired. 34. Clark v Hel- 
len. Ibid 421. But an amendment of a fieri farias, by in- 
serting words to alter it from an original to an alias, was re- 
fused, when it would prejudice the right of a third party. 
Bank of Cape Pear v Williamson, 2 Ired. Rep. 147. Yet, 
it the power be admitted, we think we may safely advise 
magistrates, who sit in inferior courts, never, under the pre- 
tence of amendment, to allow a mere fiction, a false state- 
ment, to be inserted in the record. It is very proper to make 
amendments according to the truth; but the purposes of 
justice can hardly be promoted by making the record speak 
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untruly, especially when the object is thereby to affect a rae 
stranger to it. 
The occasion, as it has seemed to us, has called for the 
foregoing observations, although, as the court thinks, in this 
case no prejudice was done to the defendant in the judgment, 
or to the present defendant by the order and continuances ; 
because we hold that the lien created by the levy of the 
fieri facias was not lost. For this opinion, it is now proper 
to state the grounds. 


The case has heretofore been considered, as if the first 
fieri facis had not been levied, and the subsequent execu- 
tions had been alias and pluries writs of the same kind ; in 
which case we have stated we should not be inclined to a- 
dopt what appears to be the practice in England. But we 
think a writ of fieri faciag levied on land and returned, and 
writs of venditioni exponas tounded thereon, make a case 
essentially differing from the former; and that the levy cre- 
ates a specific lien, which binds the lands, as against the de- 
fendant and those claiming under him, to many purposes, as 
it would be bound by the judgment under the stat. 13, Ed. 1, 
c.18, This seems to result from the necessary effect of a 
levy, and the nature of a writ of rendilioni exponas. 


If goods be taken under a fieri facias, they vest in the 
sheriff, and he may sell them after he has returned the writ, 
and, indeed, atany distance of time. If he does not sell, 
the plaintiff can compel him by a vendilioni erponas ; and 
this he also can necessarily do at any distance of time; for 
the execution was begun by the levy, and the goods are all 
the time in custodia legis, and the execution in progress.— 
The plaintiff may\have his remedy against the sheriff for 
not selling. But there can be no doubt, that he can alse 
compel him to sell by a venditioni erponas and disiringas; 
and as long as the sheriff can have the power tg sell, the 
plaintiff can have the power to enforce him. ‘To the pur- 
pose of compelling the officer to sell, it cannot be requisite 
to revive the judgment by scire facias against the defend- 
ant. We hold, that, in like manner, when land is levied on, 
a venditioni exponas for the sale of it may be taken ont, al- 
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——— thongh a term intervene after the return of the levy. It is 


true that land does not, like goods, vest in the sheriff; and 


Smith for that reason that officer cannot sell land without a vendi- 
Seen. tioniexponas. Bardenv McKinnie, 4 Hawks, 279. Sea- 





well v Bank of Cape Fear, 3 Dev. 279. Yet if the levy 
have not the effect of appropriating the Jand to the satisfac- 
tion of the debt, it is difficult to conceive what effect it has 
atall. We cannot attribute to it a less operation. Itisa 
declaration of record by the sheriff that the particular land is 
attached ; and it would seem, that it should devote that land 
by sale to the debt, as much as an award of an elegit binds 
all the land of the debtor under the stat. of West, 2, and for 
similar reasons. Now, when that writ is sued out, no matter 
when, it takes, by its words, all the land the defendant had 
at the date of the judgment. So the writ of vendilioni er- 
ponas relates to the levy, and commands the sheriff, in terms, 
to sell the land therein described, as having been made sub- 
ject thereto by the previous levy. Is it an answer to the 
writ, that it did not emanate from the term to which the levy 
was returned? (Can the sheriff return to it, that the lands 
do not now belong to the defendant, but to another person, 
to whom the defendant sold them? Certainiy not. When- 
ever the levy may have been made, it is the sheriff’s duty to 
sell the land according to the exigence of the writ. Ttis no 
injury, either, to the defendant to make the sale under the 
writ of venditioni exponas. Ought he to object, that the 
writ should have issued three or six months sooner? It is 
true, if the levy is discharged by an act of the plaintiff, the 
lien is gone, and there is nothing on which to found the 
vendilioniexponas. Thus the issuing a second fieri facias 
discharges a previous levy. Scott v Hill, 2 Murph. 143.— 
Amyatt v Backhouse, 3 Murph. 63. But it is a different 
question, whether, as against the defendant, the levy is va- 
cated or abandoned by the omission merely to sue out a ven- 
ditioni exponas from the first term and keep it up until a 
sale. Why shonid itbe? What good purpose is answered 
by it? Asto chattels, it is admitted the writ of venditioni 
may be sued at any time. And there seems no good reason 
why it should be otherwise in regard to land. We know in 
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practice, that orders of sale in thousands of instances have December 


been issued to sell land levied on under a justice’s judgment, 


although no execution issued from the first term, or one or — 
more terms, had been subsequently pretermitted. The omis- aun 


sion is not like the positive act of issuing a general execu- 
tion ; tor that must be deemed a disclaimer of the lien on 
the particular land. We know of no decision, that the levy 
becomes inoperative, unless followed up by process in hot 
pursuit. Indeed, the question is very much without direct 
authority, except in our own practice in this State, and by 
analogy to the effect of a levy on goods. In England, and 
in some of our sister States, the fieri facias does not run a- 
gainst land, and, consequently, there is no venditioni expo- 
nas to sellit. In others of the States the statute of George 
2d is construed not to prevent the judgment itself from bind- 
ing the land, as it did under the stat. West. 2, although the 
execution be by fieri facias instead of an elegit, and, of 
course, the elder judgment is entitled to the first satisfaction 
in all cases. With us, however, the judgment does not it- 
self bind; but a levy of the fiert facias does, so as to au- 
thorize the writ of venditicni eaponas to sell the land levied 
on, as a thing in custodia legis for the purpose of satisfy- 
ing that debt. In analogy to the case of goods, the levy on 
land must have the effect of placing the Jand in the custody 
of the law. In TFarkinton v Alerander, 2 Dev. & Bat. 87 
the court said, “the levy operates as a lien, which sets apart 
the land levied on for the satisfaction of the creditor's 
judgment.” After being thus set apart, what is there, we 
would enquire, to take it out of the custody of the law, and 
set it at large again befure the debt be paid? We are speak- 
ing of the effect of the levy, as against the defendant him- 
self. We can see many reasons why the levy of a fieri fa- 
cias should not divest the freehold, arid why that can be 
done only by a sale and a sheriff’s deed. But we can see 
no reason, why the defendant should claim to have the levy 
discharged, so as to prevent any action on it, unless that ac- 
tion be immediate and continued. He is not injured by its 
being enforeed at any distance of time, and as to him the 
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December law may justly preserve the lien until satisfaction of the 


1842, 
Smith 


v 
Spencer. 





debt be had. 

A purchaser from the defendant can be in no better situa- 
tion than his vendor. That is the general condition of ev- 
ery person claiming under another, unless in particular in- 
stances of persons favored and protected by statutes or in 
equity. It is the direct operation of a lien, created by exe- 
cution, to prevent the defendant from defeating the execu- 
tion by alienating, and to give tothe process the same effect 
against the property in the hands of the purchaser as in 
those of the debtor himself. 

We think, then, that the writ of venditioni exponas issued 
from December, 1837, was an authority to sell this land. 
At most, it was irregular only and not void. The sheriff is 
bound to obey a writ of execution issued after the year and 
day. Dawson v Shepherd, 4 Dev. 497. It is only voida- 
ble at the instance of the party against whom itissues. Ow- 
ley v Mizle, 3 Mur. 250. But, if the positions already laid 
down be correct, the court might properly refuse a motion 
from the defendant to set this writ aside for irregularity ; or 
might properly allow the plaintiff to remove the appearance 
of irregularity by entering continuances. The reason is, 
that no harm is done to any person by allowing the writ to 
remain in force, and amending the record so as to make it 
appear regular. For if a scire facias had issued, it would 
have been to shew cause why execution should not issue, 
and the judgment would have been, habeat execulionem ; 
upon which the question would immediately arise—what 
execution? The answer is, any execution that would suit 
the party’s case. He might either have an original fieri fa- 
cias, or an elegit extending to one half of all the lands ; or, 
if he have a specific lien on particular goods or Jand, he 
must be entitled to the writ of venditiont exponas against 
those specific things.. There seems to be no ground, on 
which he could be excluded from the latter writ more than 
the two former, unless the lien be entirely lost by the omis- 
sion to enforce it for any one term—a point already consid- 
ered. If a reditioni expenas can be sued at any time with- 
in a year and a day, it follows, that, after a scire facias to 
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revive, the plaintiff may have the same writ afler the year — 


and day ; for he by the scire facias entitles himself to exe- 





cution, as if the judgment had never become dormant. Con- Smith 
sequently no injury has been done by dispensing with the Senee. 


scire facias in this case, and allowing the continuances to 
be entered ; for the debt was unpaid, and the defendant did 
not pretend that it had been satisfied, and on that ground 
move either to set aside the execution or to oppose the con- 
tinuances on the roll. 

The opinion of the court, then, is, that the lien of the ex- 
ecution levied was not lost by the omission to keep up the 
executions from term to term; and for that reason we think 
the judgment erroneous. 

It will not be understood that this decision touches the 
rights of other creditors. They stand on a different footing 
from the defendant or his vendee. Purchasers from the par- 
ty can see to their security by covenants. But the law does 
not warrant the title of property sold under execution ; and, 
therefore, for the purpose of enhancing the price as nearly 
to the value as possible, it makes its own sale an effectual ti- 
tle against persons having prior liens, who neglect to enforce 
them, until another has actuaily sold, though under a junior 
lien. Hence, when it was formerly thought that judgments 
proprio vigore bound land in this State, although a fieri fu- 
cias was issued, it was held, that, though the debtor could 
not alien the land, a sale by a feri facias on a younger judg- 
ment, passed the title. Bell v Hill, 1 Hay.72. Ricksv 
Blount, 4 Dev. 128. As between the creditors, it is a 
fraud in one to hold up his execution until the other has 
sold, and then use it to avoid the sale. Palmer v Clark, 2 
Dev. 354. Bank of Newbern v Pullen, 4 Dev. 297. But 
the law allows not such an immunity to a sale by the defend- 
ont in execution. 


Per Curiam. Judgment reversed, and venire 
de novo awarded. 
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CARTER BARNARD’S ADMINISTRATOR vs. THOMAS JORDAN'S 
ADMINISTRATOR. 


December Where a suit is brought by the administrator of one intestate against the ad- 

1842. ministrator of another intestate for a debt due from the intestate of one to 

~~" _ the intestate of the other in their lifetime, the defendant may set off a debt 
that was due from the plaintiff’s intestate to his intestate. 

Where a suit is brought against an administrator for a debt due by his intes- 
tate, he cannot set off a debt due to himself for goods of his intestate, which 
he, as administrator, sold to the plaintiff’s intestate. 

The rule is, if both parties must sue and be sued in their representative char- 
acters, then debts respectively due in those characters may be set against 
each other; but where one of the parties must sue or be sued in his repre- 
sentative character, and the other may sue or be sued without naming him 
executor, then the debts, as being due in different rights, cannot be set against 
each other. 


Appeal from the Superior Court of Law of Pasquotank 
County, at Spring Term, 1842, his Honor Judge Manty 
presiding. 

In the court below the following facts were submitted to 
the Judge as acase agreed. The plaintiff’s intestate became 
surety on a note given by the defendant's intestate, on which 
an action was instituted and judgment obtained against the 
plaintiff’s intestate, at Pasquotank County Court, at March 
Term, 1841. Execution on this judgment issued, tested at 
March Term aforesaid, and came to the hands of the defen- 
dant, who was sheriff of the county, and was levied on the 
goods and chattels of the plaintiff’s intestate, and on the 25th 
of May, 1841, the sum of one thousand dollars was made 
upon the execution, out of the goods and chattels of the 
plaintiff’s intestate. The plaintiff’s intestate died on 
the day of March, 1841, and administration on his 
estate was granted to the plaintiff at June Term, 











OF NORTH CAROLINA. 





1841, of Pasquotank County Court. 
intestate died in November, 1840, and administration 





The defendant's December 





on his estate was committed to the defendant in December, Barnard 
1840, and he sold at auction the perishable property of his jorjan 


intestate in that month. Carter Barnard, the plaintiff’s in- 

testate, lived with the defendant’s intestate at the time of the 

death of the latter, and in right of his wife was one of his 

distributees and heirs at law, and when the defendant sold 

his intestate’s property had it in possession. At the sale 

thus made by the defendant of his intestate’s property, the 

plaintiff’s intestate purchased property to the amount of nine 
hundred and seventy-two dollars and six cents, on a credit 
of six months, which fell due on the day of June, 1841, 

and hired negroes to the amount of one hundred and seven- 
ty-nine dollars and fifteen cents, which fell due on the first 
day of January, 1842. The plairtiff’s intestate afterwards 
delivered to the defendant a quantity of corn, which was to 

be sold by the defendant, and the proceeds thereof to be ap- 

plied in part discharge of the hires and purchases so made 

by him, without specifying to which it should be applied. — 

The corn was sold for $403, and the defendant elected to 

apply this sum, first to extinguish the amount due for hire, 

and the remainder towards the purchases of the plaintiff’s 
intestate from the defendant, leaving a balance due to the 
defendant as administrator of Thomas Jordan, of $768 20. 
The plaintiff’s intestate is also indebted to the defendant in 
the sum of $90, on a rote payable to his intestate, Jordan, 
and due the 20th of September, 1840; If the first sum be 
allowed as a set off, the plaintiff is entitled to recover from 
the defendant the sum of $231 ; and if both sums be allow- 
ed as sets off, the plaintiff is entitled to recover the sum of 
$141 80. If neither sum be allowed as a set off, the plain- 

tiff is entitled to a judgment for $1000, with interest from 

25th May, 1841. 

Upon this case his Honor was of opinion, that neither 
of the above sums was a set off, and gave judgment quando 
for one thousand dollars, with interest from the 25th May, 


184l. 








270 IN THE SUPREME COURT 


oe From this judgment the defendant appealed to the Su- 
__ preme Court. 





Barnard 


Jordan. —_A. Moore for the plaintiff. Debts to be set off, must be 
due to ard from the plaintiff and defendant, and in the same 
rights. And as a necessary branch of this rule, when either 
of the parties to the original contract is dead, the cause of 
action which originated iu the life time of a deceased party, 
can be opposed by a set off arising out of a transaction with 
him in his lifetime. This principle we think may be de- 
duced from the cases cited in Babington on Set Off, 68 & 69. 
Shipman v Thompson, Willes, 103. Teggetmeyer v 
Lumley, Ibid. 264, n. 

If the demands, which the defendant insists upon as sets 
off in this action, can avail him as such, the claim which the 
plaintiff sets up could be used as a set off, if the parties on 
the record were reversed. Now if Jordan’s adm’r. were the 
plaintiff, if the adm’r. of Barnard could defeat his recovery 
of a debt contracted by Barnard with the defendant Pool, Pool 
might be made liable for a devastavit against his consent.— 
And if Barnard himself were before the court as a defend- 
ant, claiming to set off the amount of his purchase by the 
debt which the ‘estate of Jordan owed him, it could not fora 
moment be pretended that he would thus measure out the as- 
sets of Jordan’s estate. And if Barnard could not do it, it 
is difficult to perceive how his adin’r. could claim greater 
rights than his intestate. 

In the case of Lure v Eure, 3 Dev. 206, the late C. J. 
Henperson held that the adm’r. de bonis non was the pro- 
per person to sue upen a-note which was made payable to 
the first administrator, for the reason, that if the action could 
be maintained in the name of the adm’r. of the adm’r., a 
claim due from the first administrator might be used as a set 
off, and thereby make the adininistrator, who may be insol- 
vent, act unjustly against his will. To which, the present 
C. Justice, who delivered a dissenting opinion replied, that it 
the administrator de bonis non could maintain the action, 
then a simple contract creditor of the first intestate could a- 
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vail himself of a demand due by simple contract, and special, Decemer , 


ty and judgment creditors would be defeated. To avoid either 


result it is insisted, that no claim by way of set off can be Barnard 
used to defeat a recovery upon a note, which has been given jy .jan, 


to an executor or administrator, in the sale of the property 
of his testator or intestate. By our act of Assembly, Rev. 
Stat. ch. 44, sec. 11, page 275, executors and administratots 
are required to sell the perishable property upon a credit of 
six months, and after the time of payment is passed, they 
shall “ take and pursue all Jawful ways and means to recover 
and receive the money, &c. or otherwise shall be chargeable 
and answerable for the same.” ‘The notes, which are thus 
taken, are taken in the execution of a duty imposed upon 
the executor or administrator that was not required of him 
by the common law ; the price is substituted for the article, 
and when collected, goes in .the same course of administra- 
tion. ‘The act further preserves the character of the fund 
by requiring the executor or administrator to use all lawful 
means to coliect the debts when they shall become due, “or 
otherwise he shall be chargeable for the same.” Now a sale 
by an executor at common law, subjected him at once to the 
demands of creditors, whether the sale was to a solvent or 
insolvent person, and whether the debt had been collected or 
not. It considered the sale as ipso fuclo an appropriation 
by the executor of the assets to his own use. 


2dly. It is insisted that these debts are not‘due to and 
from the plaintiff and defendant in the same rights. Wher 
Barnard became Jordan’s surety, the law implied a contract 
on the part of Jordan to indemnify Barnard. The contract 
then upon which the plaintiff sues, had its inception in the 
life time of both parties. And when Barnard’s administra- 
tor paid the money, the responsibility of Barnard was the 
consideration upon which the law impiied the promise of 
Jordan toindemnify him. Hence, the contract upon which 
the plaintiff sues was created in the life-time of both parties. 
The breach took plave after the death of both. The debts, 
however, which are offered in evidence as sets off, were 
wholly contracted after the death of Jordan. 
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Kinney for the defendant. The defendant insists that 
the sui sought to be set off in this case is within the provi- 
Bamard sion of the statute: First, because they_ are both debts due 
in in the same right. ‘T'o prove this, we have only to consider 
the facts set forth in the case. If the plaintiff recovers, the 
fund recovered will be assets in his hands to satisfy the debts 
of Barnard. If the set off be allowed, it will to that a- 
mount diminish the fund in the hands of the plaintiff to pay 
the debts of Barnard. The same result would follow, if we 
suppose the defendant to have brought suit against the plain- 
tiff, and to have recovered. The recovery would be assets 
to satisfy the very debt for which the action is brought, and 
other debts of Jordan. The true principle will be found laid 
down by Haywoop, Judge, in Hogg’s Ex’ors v Ashe, 1 Hay. 
476—and is in these words: “when the debt offered to be set 
off is recoverable and payable out of the same fund, that the 
debt to.be recovered in the action zoes to increase, it may be 
set off.” It is insisted, that, if the defendant had brought 
suit against Barnard for the amount of his purchase, the 
latter could not set off the demand for which this action is 
brought, and, therefore, that the defendant in this action 
cannot set off his claim as plaintiff. 

The position is admitted, but the consequence denied. 
The reason why a debt due from a testator to a defendant 
cannot be set off against a demand of the executor arising 
afier the death of the testator is, merely because it would de- 
prive the executor of the power of administering the assets 
according to law, and is a rule ingrafted upon the Statute by 
construction, and is necessary to preserve the dignity of 
debts. But in this case no such reason can operate, and 
“ cessat ratio, cessat lex.” Indeed, in this case, the very 
converse of the proposition may be, and probably is true.— 
By admitting the set off, the funds of Jordan were preserved 
for payment of debts in due order, and it does not appear 
that if the plaintiff recover, he will be able to pay defendant 
his demand. 

It is laid down by some elementary writers, and there 
may be dicta of some of the Judges, but it is in no case de- 
cided, that the set off must be mutual, that is, if the parties 
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were reversed that the demand for which the action is —— 
brought, must be a set off against the demand sought to be 

set off. Itis true that such is generally the case, but to a- — 
dopt the rule as universal is unnecessary, and would narrow a 
the force and value of the Statute. 

It is said that the plaintiff’s debt was never due to his in- 
testate, because, as is insisted, it arose after the death of the 
intestate, and, therefore, that it is, in trath, a debt due to the 
administrator, and of the same character as debts which a- 
rise from the sale by administrators of intestate’s effects. 

It is is insisted that the debt arose to Barnard in his life- 
time. The execution was tested in his life-time, and, by op- 
eration of law, divested his title to the goods sold, from the 
teste of the execution. The goods sold were never those of 
the administrator in contemplation of law, but were those 
ot the intestate, and, consequently, the administrator is not 
bound to administer them, and cannot be charged with their 
value, or with due administration. But it is denied that the 
time at which the several debts accrued is at all material. 
The only question to be decided is, whether the debts be 
mutual, that is, whether the “debt offered to be set off is re- 
coverable and payable out of the same fund, that the debt to 
be recovered in the action goes to increase.” Aon illustration 
of this position may be found in the doctrine of set off by 
and against partners. 

It is quite clear that to an action by A. against B., a debt 
due from A. to B. and C. cannot be set off in the life of 
both, and so vice versa. It is as clear that a debt originally 
due from A. to B. & C., is the subject of set off alter the 
death of one of them, and the only enquiry is, whether the 
debt be due from or to one of the partners at the commence- 
ment of the action. This is apparent from the form of plea 
as set forth in the case of Assignees of Lane v Stidstone, 
5th Term 493, and cited in Babington on set off 41, Law 
Library, Vol. 4. By the death of one of the partners, the 
whole interest is, at law, vested in the survivor, and thereby 
becomes the subject of set off, though the debt had a differ- 
ent character when contracted. . 


34 
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Rurrin, C. J. The defendant, being sued in an action 
of assumpsit, and having pleaded the general issue and giv- 


Barnard en notice of set off, set Op two claims on the trial, of which 


Joan, he claitned the benefit as deductions from the plaintiff’s de- 


mand. The demand of the plaintiff arose thus: Barnard, 
his intestate, was the surety for Jordan, the defendant’s intes- 
tate, and after Jordan’s death judgment was obtained tor the 
debt against Barnard, on which execution was issued and 
levied, and the sheriff sold thereon after the death of Bar- 
nard, and before the plaintiff administered. For the sum 
thus paid, this action is brought by the plaintiff as adminis- 
trator of Barnard against Pool as administrator of Jordan. 
The demands of the defendant arose thus: One of them is 
a note for $90, given by Barnard to Jordan in their life-times, 
and due before this action was brought; and the other is adebt 
which Barnard contracted with Pool, after the death of Jor- 
dan, for the price of certain goods that had belonged to Jordan 
and were sold by Pool. His Honor thought that the defend- 
ant was entitled to a deduction for neither of those claims, 
and there were a verdict and judgment for the plaintiff for 
the whole of his demand, and the defendant appealed. 

In the words of Baron Forrescve in Shipman v 
Thompson, Willis’ Rep. 103, the court is not to consider the 
convenience or inconvenience on one side or the other in 
cases like this, but must go according to the act; and if the 
statute has not remedied all the inconveniences, we must 
yet take it as it is, and cannot extend it farther. Now the 
act of 1756, c. 57, s. 7, “for preventing multip'icity of law 
suits,” says that “where there are mutual debts subsisting 
between the plaintiff and defendant, or if either party sue 
or be sued as erecutor or administrator, where there are mu- 
tual debts subsisting between the testator or intestate and ei- 
ther party, one debt may be set against the other.” Upon this 
statute it has been held repeatedly, that ifan executor sue on a 
cause cf aetion, whieh arose wholly in his own time, he may 
sue in his own name, without calling himself executor, and, 
therefore, the defendant in such action cannot set off therein a 
demand due to him from the testator. The leading case on this 
point is that of Shipman v Thompson just cited, but there 
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are many others in confirmation of it. The decision is — 
founded on the words of the act, that the parties, when ex- 
ecutors or administrators, must sue and be sued in their rep- ae 
resentative characters. When, therefore, the action is for ® Jorden. 
sale by the executor himself, or for money received for him, 

he declares without naming himself executor, inasmuch as 

there had arisen no duty to the testator. And if, in such 

case, the executor in fact declare as executor, it makes no 
difference ; for that is but surplusage, and if he fail in the 

action he shall pay costs. Jenkinson v Plombe, Salk. 207. 

6 Mod. 92, 181. Goldthwaytev Petrie, 5 Term Rep. 234. 
Ballard v Spencer, 7 Term Rep. 358. But besides the 
language of the statute, its policy also forbids its extension, 

so as to change the course of administration ; and for that 
reason, likewise, the courts have held that a debt of the tes- 

tator cannot be set off against one contracted with the ex- 
ecutor, since the executor may need the money to answer 

debts of higher dignity. Tegetwayer v Lumley, Willes 

264. Note by Mr. Durnford. These positions, if well 
founded, make it clear, we think, that the note for $90 is a 

proper deduction in this action. The plaintiff here has not 

only named himself administrator, but he could not sue with- 

out thus naming himself, as the money was raised on a 
judgment and execution in the time of his intestate, and be- 

fore administration granted to the plaintiff, Curry v Ste- 
phenson, Carth. 335; and for that sum of $90 this defend- 

ant could not sue but as administrator. That debt, then, is 

due to and from the parties respectively in the same repre- 
sentative character, in which the one claims and ghe other 

owes the debt for which the plaintiff sues. 

But we think it is otherwise with respect to the sum of 
$768 20 due for the goods sold by the defendant himself to 
Barnard. For that debt the present defendant may declare 
in his own name, as has just been shewn ; and, for the pur- 
poses of set off, it is considered a debt to himself, to all in- 
tents, according to the cases. Indeed the counsel admitted, 
that if this defendant had sued Barnard for this sum, he, 
Barnard, could not have set off the debt for which this suit 
is brought ; because the sum which Pool would be then 
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December seeking to recover would be a debt due to himself. Yet itis 


contended, that when Pool is sued as administrator, he may 


Bamard set off this debt to himself. We entertain a contrary opin- 
v . . 
Jordan. 10. It seems very clearly to us, that if the debts be not 


within the act, when one of the parties is plaintiff and the 
other defendant, they do not become so by reversing the 
parties. The statute was not designed to alter the law, so 
as to affect rights or change their character, but simply to 
prevent the multiplicity of suits, by allowing that to be done 
in one action, that before required two. If, when Pool 
should sue Barnard, the latter could not set off the demand 
now in suit, neither when Barnard becomes plaintiff could 
Pool set off the debt to himself; for the debts must be “ mu- 
tual,” and the right of set off is necessarily “ mutual.” Then 
it is very clear, that, if Barnard himself could not use his 
demand as a set off, his administrator, if sued, could not; 
and it follows, that, when he is plaintiff, the demand of Pool 
cannot defeat his action. Pool cannot have a right of set 
off against a debt, which the plaintiff can only recover as 
administrator, when sued by the plaintiff, unless he could 
have used the same set off, if the intestate, Barnard, had 
himself brought the suit. The distinction, we think, is 
this: that if both parties mus¢ sue and be sued in their rep- 
resentative characters, then debts respectively due in those 
characters may be set against each other; but when one of 
the parties must sue or be sued in his representative char- 
acter and the olher may sue or be sued without naming 
him executor, then the debts, as being due in different rights, 
cannot be set against each other. 

As thé§judgment was, in our opinion, erroneous with res- 
pect to the sum of $90 and interest, it must for that reason 
be reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed and venire 
de novo awarded. 
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JOHN D. COLLINS vs. THOMAS BENBURY AND OTHERS. 


No person has a several or exclusive right of fishery in any of the navigable December 
waters in this State. 1842. 
What is a navigable stream in this State does not depend upon the common 
law rule; but waters, which are sufficient in fact to afford a common passage 
for people in sea vessels, are to be taken as navigable. “ 
The case of Wilson v Forbes, 2 Dev. 30, cited and approved. 


Appeal from Chowan Superior Court of Law, at Fall 
Term, 1842, his Honor Judge Baiey presiding. 

This was an action on the case, brought for the purpose of 
recovering damages for interrupting the plaintiff in fishing 


his several fishery. Ou the trial it was in evidence that the 
defendant Benbury was the co-tenant, with Mrs. Harvey, of 
the Sandy Point Fishery, on the Albemarle Sound—that by 
several demises the two co-tenants Benbury and Harvey leas- 
ed the said fishery to H. W. Collins, who transferred it to Jo- 
siah Collins, and by him it was assigned to the plaintiff. The 
lease of Thomas Benbury, the defendant, to H. W. Collins, 
witnessed “ that for and in consideration of the rents, cove- 
nants, provisoes and agreements hereinafter mentioned and 
contained, the said Thomas Benbury has demised, leased, 
set and to farm let, and by these presents doth demise, lease, 
set and to farm let unto the said Hugh W. Collins, his exe- 
cutors, administrators and assigns, one half of a certain fishe- 
ry situate and being in the county of Chowan and State of 
North Carolina, and lying on Albemarle Sound, about ten 
miles below Edenton, and known by the name of the Sandy 
Point Fishery, to have and to hold the one half of the afore- 
said fishery, with all the privileges and appurtenances there- 
unto belonging or in any wise appertaining, to him, the said 
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—— H. W. Collins, his executors, administrators and assigns, 
——-~~ for and during the full term of ten years, &c.” This lease 
Collins was dated Nov. 15, 1838. After Benbury had leased the 
Dube. fishery to Collins, he purchased a tract of land adjoining the 
fishery; and in the Spring of 1841, for the fisrt time, as a co- 

parner with the other defendants, established a fishery 

on the shore of that tract of land and fished thereat. The 
evidence shewed that, when .Benbury fished at the fishery, 

which he leased to Collins, he fished the waters of the said 
fishery with a seine about 1300 yards long—that he had 

leased it to a company of fishermen two years previously to 

his lease to Collins, who fished with a scine 1600 yards long, 

and that Collins, after he leased it, fished with a seine be- 

tween 1800 and 2000 yards long. The seine, with which 
Benbury and the other defendants fished, at their fishery in 

1841, was about 1100 yards long. §$The evidence proved 

that the centre stake, by which Collins laid out his seine, 

stood in about the same place in which it was when Benbu- 

ry fished the Sandy Point Fishery, and that a line drawn 

from Collins’s fishery to his centre stake would be nearly at 

right angles with his shore. The plaintiff, after offering ev- 

idence tending to prove that the water, which had before 

been occupied by those who fished at the Sandy Point Fisi- 

ery previous to the lease from Benbury to Collins, was occu- 

pied in part by the seine which the defendants used in fish- 

ing from their beach, offered evidence to prove the number 

of hauls which he lost by reason of this interference—the 
imperfect character of the hauls he made, in consequence of 

such interference—and the number of fish which had been 
caught at the Sandy Point Fishery several Springs preceding 

the Spring of 1841—".nd that during one day, when the 

seine of the defendants was not hauled, he canght 30,000 

more fish than he had caught previously on any one day—as 
furnishing evidence of the amount of damages. The de- 
fendants objected to this evidence, and insisted, that the dam- 

ages should be a compensation for the loss sustained and not 

for the profits that he might have made. The Judge over- 

ruled the objection and admitted the evidence, because in his 
opinion the evidence shewed the product and not the profits 
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of the fishery. The evidence proved that the general course December 
of the Albemarle Sound is a little north of east and south of __ "sy 
west. It was also proved that the nearest direct course from Collins 
the Sandy Point Fishery to the channel of the Sound was inabete. 
nearly south, and that if kis, Collins’, seine had been laid 

out in this direction, no interference of the other seine with ‘ 
his could have taken place; but that in thus, laying it out, it 

would have to pass over a sand shoal, which would have 
prevented the owner from catching the fish that he could 

take by fishing deeper water; and that in fact it could not 

be drawn across the shoal, It was also proved that Benhu- 

ry and those who had occupied the Sandy Point Fishery ne- 

ver pursued the most direct course to the channel of the 

Sound, but had shot their seine in nearly the same direction 

in which Collins shot his. I was also proved that the divi- 

ding line between the two fishing beaches, extended into the 

Sound, was, when Collins’ seine was laid out, transcended 

by him about two hundred yards towards Benbury’s fishing 

shore, and that the staff of Benbury’s seine was frequently 

seen between Collins’ centre stake and his fish house, which 

would be beyond the said line several hundred yards. It 

was also in evidence that if the defendants had laid out their 

seine in the most direct course from their beach to the chan- 

nel of the Sound, they would necessarily have swept 4 lar- 

ger portion of the fishing ground claimed by the plaintiff 

than they nowdid. About the interference of the one seine 

with the other there was conflicting testimony. The defen- 

dants’ counsel submitted that the form of the action, if any 

could be maintained, should be trespass and not case. The 

Judge ruled that case was the proper form of action. The 
plaintiff ’s counsel insisted that, as Benbury. had leased this 

fishery to H. W. Collins,as between Benbury and the plaim- 

tiff, who claimed under H. W: Collins, he was estopped from 

using the right of fishing to the injury of the Sandy Poiut 
Fishery. Upon this part of the case the Judge charged the 

jury, that the State had never granted the beds of the navi- 

gable streams, and that, therefore, Benbury having no title to 

the Sound, the Sound not being a proper subject of grant, 

his lease to Collins conveyed the fishing beach, and, as inci- 
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December dent to that, the several right of fishing in the waters oppo- 
"__ site his shore—that if the defendants did fish water that was 
Collins formerly fished by those who occupied Sandy Point Fishe- 
Bubeis. ry, the plaintiff would have no cause to complain, unless 
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the defendants carried their seine beyond the dividing line 
between the two fisheries, extended into the Sound—that if 
the defendants transcended this line, they were wrong-doers, 
and the plaintiff would be entitled to recover of them the 
valueof the fish he was thereby prevented from catching. The 
defendants’ counsel insisted that the plaintiff was obliged, in 
laying out his seine, to pursue the nearest and most direct 
course to the main channel of the Sound, as were also the 
defendants—that, each having a right thus to fish the wa- 
ters opposite their lands, if, in the exercise of this right, the 
seines of both swept over the same ground, neither had the 
right to use the ground beyond the point of intersection to 
the exclusion of the other, and that, in the use of the ground 
thus common to both, each was compe'led to make that use 
of it, in the prosecution of the fishing business, that would 
be the least injury to the other; and further too, that, suppo- 
sing the dividing line between the two beaches extended, to 
be the dividing line between the fishing grounds of the two 
fisheries, the action could not be maintained, unless the in- 
terference proved proceeded from neglect or was wilful. Up- 
on these questions thus raised his Honor instructed the jury 
that, if the seine of the defendants reached over the dividing 
line between the beaches, extended into the Sound, and 
the seine of the plaintiff was thereby actnally interfered 
with, either by being delayed in the hauls or rendering the 
hauls which were made imperfect, the plaintiff would be en. 
titled to recover. 

Under these instructions the jury founda verdict for the 
plaintiff, and the court rendered judgment accordingly; from 
which the defendants appealed. 


Badger & Kinney for the plaintiff. 
A. Moore for the defendants. 
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Rurrin, C. J. The case does not state explicitly that Drasnaips 
Albemarle Sound is or is not a navigable water, in its tech- 

nical sense, nor any facts from which the court can see that a 

it is, to all practical purposes, navigable, as the term is UD- Benbury. ” 
destood among us, at least, in common parlance. But it is 

apparent that the Sound was assumed upon the trial to be 

navigable, if not strictly speaking, at least within the mean- 

ing of the entry laws of 1765 and 1777. For the ‘learned c 
Judge instructed the jury, that as the State had never grant- } 
ed the beds of navigable streams, Benbury had no title to 
the Sound, which was not the subject of grant; and, there- 
fore, that his lease to Collins conveyed the fishing beach on- 
ly. But to that was added the further instruction that “ as 
incident to that,” namely, the beach—“ tire several right of 
fishing in the waters of the Sound, opposite his shore,” was 
also conveyed ; and'thus his Honor proceeded to designate 
the lines within which this several right of fishing, inci- 
dent to the riparian ownership, must be exercised by.the pro- 
prietors of adjoining parcels of the shore. ‘Phe case seems 
chiefly to have turned, in the discussion below, on this latter 
point. But it will not be material to consider that subject 
here, with the view of ascertaining the extent to which the 
several fishery of these parties respectively goes, if neither 
party has such several right ; and such is the opinion of the 
court. The correctness of this opinion depends upon the 
enquiry, whether Albemarle Sound is to be regarded by us 
as being a navigable water and public highway or not; for 
if it be, it seems to be well established upon authority, that 
there can be no exclusive and several right of fishery in it, 
more than in the Ocean. 

It is to be regretted, perhaps, that the date is not given of 
the patent by which the land was granted, of which this 
fishing beach is a part; and that there was no evidence of- 
fered as to the period, at which the regular ebb and flow of 
the tide in the Sound ceased, in consequence of the closing 
of Roanoke Inlet. As the lands on the Albemarle were a- 
mongst the earliest taken up after the settlement of the Col- 
ony, it is extremely probable, that, at the emanation of the 
35 
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*__as high up as the land in question ; and if so, it seems a- 
greed by all, that, at common law, the proprietors of the land 
adjacent have no propriety of soil in the land covered by the 
water or fishery, as aseveral right. But whether there was 
any tide or not in the Sound, when this patent issued, we do 
not think material ; for we concur in the opinion of his Hon- 
or, that this is “a navigable water,” in the sense of our 
statutes. In Wilsonv Forbes, 2 Dev. 30, it was held, that 
a stream, comparatively short, narrow and shallow, was a 
navigable water course for the purpose of rendering the wa- 
ter’s edge the line of a tract bounded on the creek, and not 
the thread of the channel. Judge Henperson, in com- 
menting on the English rule, pronounced it entirely inappli- 
cable to our situation, and by way of exemplifying the ab- 
surdity of applying it as the rule of construction for our 
statutes, he remarked that, “by that rule, Albemarle and 
Pamlico.Sounds, which are inland seas, would not be deem- 
ed navigable waters, and would be the subject of private 
property.” He certainly could not, by direct affirmation 

more forcibly have stated his opinion, that they were to be ~ 
deemed in our law navigable waters, as bounding the grants 
of land lying on them. If this vast body of water, actually 
navigated throughout by sea vessels of a large class, be not 
a navigable water, it is difficult to conceive to what waters 
those terms were intended by the Legislature to apply, though 
used twice im the act of 1765 and in that of 1777; for there 
are but a few miles: near the mouths of some few of our 
rivers, among the whole of them, in which there is a regu- 
lar tide from the Ocean. The Legislature must be suppos- 
ed to have used them in reference to the nature and actual 
state of our own streams, rivers and sounds, rather than in 
the sense of the common law, which would render them in- 
applicable to our condition. And it would seem, therefore, 
to be the fair constrnction of the acts, that any waters, which 
are sufficient in fact to afford a common passage for all peo- 
ple in sea vessels, are to be taken as navigable, and in that 
sense the act has commonly been received. If so, the stat- 
utes direct that the water shall form one side of the survey, 
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and that the lines shall run from the waterlandward. The December 
result of this construction is, that the patent could cover 

only the land to the water’s edge, and did not pass the soil, Collins 
nor, as we think, any sole or exclusive right of fishing in Benbury. 
the waters of the Sound. It was laid down by his Honor, 

that neither the soil nor the water of the Sound was includ- 

ed in the patent, but only the land up to the water. Yet he 

held, that the right of a several fishery was acquired as in- 
cident to the grant of the land adjacent to the Sound ; and 

it is in that part of his opinion that we cannot go along with 

him. The grounds of the difference we will now proceed 

to state. 


We think a several fishery can only be acquired by a grant 
of the soil covered by the water in which the fishing is done, 
or bya grant, from the owner of the soil, of the fishery dis- 
tinct from the soil. Mr. Blackstone, indeed, lays it down, 
that the ownership of the soil is essential to a several fishe- 
ry. 2 Bl. Com. 39. In that, however, he differs from Lord 
Coke, who says, Co. Lit. 4, b., that if a man be seised of a 
river, and by deed do grant gparatum piscarium in the 
same, and maketh delivery of seisin secundum formam char- 
ta, the soii doth not pass, but only a particular right, that 
is, of fishing. And afterwards, Co. Lit. 122 a., he says, a 
man may prescribe to have a several fishery in such a wa- 
ter, and the owner of the soil shall not fishthere. It seems 
to be yet an unsettled poist, which of those great authorities 
is right—Seymour v Courlenay, 5 Bur. 2814; Hinnarsby v 
Orpe, Doug. 56—though the learned annotator, Mr. Har- 
grave, maintains Lord Coke’s position with apparently good 
reason. If Mr. Blackstone be right, then the plaintiff here, 
not being owner of the soil, cannot be entitled to the fishery. 
But if Lord Coke is to be followed, we do not see that the 
plaintiffis better off. All he holds, is, that the rights of fish- 
ery and soil are not so absolutely united, that the owner of 
both cannot grant the fishery without the land. But it plain- 
ly follows from what he does say, that the fishery can be ac- 
quired only by a grant from the owner of the soil or from 
the sovereign; fora prescription supposes a grant original- 
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grant shewn, nor prescription, nor use on which a presump- 
tion of a grant may rest. On the contrary, there can be no 
doubt, that no right of soil in theland covered by the Sound ev- 
er did exist in any private person, who could convey the right 
oi fishery; for it has at all times been unlawful to take out 
such a grant. We do not doubt, that the right of fishing in 
navigable streams, cither as a common or several right, is a 
proper subjeet of iegislative regulation, and may be granted 
to the proprietors of adjoining land, or to others, upon such 
terms as may seem meet to the General Assembly. There 
are many acts of the kind, such as those regulating lay days, 
and the like. But there has been no such grant of a several 
fishery in the Albemarle Sound to the plaintiff, or to any 
one from whom he could have derived it. Being a naviga- 
ble water, a several fishery in jt does not arise as an incident 
to riparian ownership, for in such waters the right of fishe- 
ry 1s “prima fucie in the King, andis public.” It is only 
in rivers not navigable or little streams, that, as an incident 
to the ownership of the soil adjacent, the right of soil in the 
stream and of the several fisMry therein, is acquired. Sey- 
mour v Courtenay, 5 Bur. 2814. Carter v Murcot, 4 Bur. 
2162. Thomas’ Coke, 231, note. And Lord Hale men- 
tions, De jure maris, 5, “that fresh rivers do, of common 
right, belong to the owners of the soil adjacent, so that the 
owners of one side have, of common right, the propriety of 
the soil, and, consequently, the right of fishing usque ad fi- 
lum aque, and the owners of the other side the right of soil 
or ownership, and fishing unto the filum aqua on their side; 
and, if aman be owner of the land on both sides, in com- 
mon presumption, he is the owner of the whole river, and 
hath the right of fishing according to the extent of his land 
in length.” From which, it appears that in Lord Hale’s opin- 
ion, the right of fishing depends upon the right of soil, and, 
consequently, a grant of the soil must be shewn, or a grant 
of the fishery from the owner of the soil. Neither is pre- 
tended in this case ; for it is admitted, that the law has at all 
times forbidden a grant of the soil, and the right of the fish- 
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but as an incident to the propriety of the soil adjacent. 

It is said, however, that one of the defendants made the 
grant to the plaintiff’s assignor, and that as against him, it 
is to be assumed to be valid. To this there are several an- 
swers. From the terms of the contract, taken in the whole, 
it is rather to be inferred that the subject of the lease was 
the land adjacent to the Sound, the beach, fish-houses, and 
other erections on “ the premises,” and not the right of fish- 
ing, assuch. ‘The right to land, cure, and store the fish, 
was the important privilege contracted for. But, however 
that may be, it is very clear that a grant of a several fishery 
in the ocean or other navigable water by an individual, who 
could not acquire it from the State, must be merely void ; 
and therefore it cannot estop. 

Upon the whole, then, the court is of opinion, that the ac- 
tion must fail for the want of title in the plaintiff to the sev- 
eral fishery claimed by him; which is not merely the right 
of drawing his seine to his beach in exclusion of others, but 
is the sole right of fishing, independently of all others, in a 
certain portion of the waters of Albemarle Sound. To 
such an action it is a good plea, that being a navigable wa- 
ter, every citizen of the State of right has the liberty and 
privilege of fishing. 3 Chit. Pl. 1108. 

We agree with the plaintiff’s counsel, that the industry 
and enterprise of many of our fellow-citizens in some parts 
of the State may be seriously checked by thus holding fish- 
eries in our large waters not to be sole proprietory rights ; 
as, to some exteut at least, we learn, they have been consid- 
ered and treated by those engaged in fishing, among them- 
selves. We doubt not, that they wil] so continue to deal 
with each other as not unnecessarily or materially to inter- 
fere with the.r operations. Indeed, the court would have 
gone far to sustain any long and established usage between 
the different fisheries, if such had been shewn. And if ex- 
perience should prove the necessity or utility of further reg- 
ulations upon the subject, there is a ready access to the leg- 
islature ; by whose wisdom every mischief can be remedied. 
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1842. can do no less than decide by the existing law; by which 
Collins the right of fishery in Albemarle Sound is, we think, com- 

mon and not several. 
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Per Curiam. Judgment reversed, and 
venire de novo. 








